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Preface

The Report would focus on the endeavours of BELA undertaken in association with the
local people of the District of Tangail where the much debated and controversial flood
control programme was being implemented in the name of Flood Action Plan-20. BELA
intervened with the implementation of the FAP-20 to assist the local people who faced
oppression due to violation of legal provisions by the implementing authority of FAP-20.
The major objective of BELA’s Project was to enable the affected people to claim their
lawful rights that were joepardised by the execution of the FAP-20 that hardly considered
the people whose fate it affected.

Although the legal battle to establish the rights of these affected people still continues,
this report would provide the readers with general idea about relevant laws and specific
information with regard to the sufferings of the people and of course, the justification for
such an endeavour. We earnestly hope that this effort will significantly contribute in
creating consciousness about the availability of remedies in case of violation of rights by
so-called development projects and help in fact finding to assess the impact of such
projects when implemented in non-observance of legal norms.



CHAPTERI

Introduction

The two consecutive severe floods of 1987 and 1988 in Bangladesh aroused national and international
concern on the water resources issue in particular and the question of environmental management in
general for the country. As a result of such concern, various studies were undertaken and consequently a
list of 11 Guiding Principles of Flood Control was formulated. In July’89, a meeting between the
Government of Bangladesh and some donors was held in Washington D.C., where it was agreed that an
Action Plan would be undertaken as a first step for long term Flood Control Programme in Bangladesh.
On 11 December’89, a document titled ‘Bangladesh-Action Plan for Flood Control’ was placed before
the meeting of the foreign donors in London and the five year (1990-1995) 'Flood Action Plan' (FAP)
was adopted to identify the planning, design and construction of high priority projects to control the
devastating losses caused by flood. A major part of the FAP involved the construction of embankments
and other structural measures. Various pilot projects were also conceived under FAP including
compartmentalization of floodplain areas into manageable controlled flooding and drainage units to meet
the needs of integrated land and water use.

The FAP had twenty-six (26) components of which eleven were main component and fifteen (15) were
supporting studies. FAP-20 was one of the supporting studies and the first Compartmentalisation Pilot
Project (CPP) being implemented in any part of the world. The concept behind compartmentalization was
to enclose an area by an embankment with gated or ungated openings through which the in-and-outflow of
the flood water could be controlled to provide with a comprehensive water control system designed and
operated to satisfy the needs of the people within the project area. It was anticipated that this experiment
would improve the flooding and drainage situation inside the compartment and provide a more secure and
sustainable environment for various sectors such as agriculture, fisheries, livestock, human habitation and
industrialization through synthesized water management system. If it succeeds, the same would then be
replicated elsewhere in Bangladesh and perhaps the world over wherever appropriate. However, the project
contained no provision to impose liability if it fails.

The FAP-20 was originally proposed at two sites, one on the left bank of the Jamuna River at Tangail
District as Tangail Pilot Project and another one on the right bank, north of Sirajganj District as Sirajganj
Pilot Project. The Study area concentrated on the Tangail pilot project.
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FAP-20 at a Glance

28 September’89

21 October’91

1991- June 2000

i) DGIS, The Netherlands; ii) KFW, Germany; iii) The
Government of the People’s Republic of Bangladesh

Taka 1.17 Billion

Ministry of Irrigation, Water Resources and Flood
Control

Bangladesh Water Development Board (BWDB)

Water Resources Planning Organization (WARPO)

i) Department of Agricultural Extension (DAE); ii)
Bangladesh Agricultural Research Institute (BARI); iii)
Department of Fisheries (DoF); iv) Bangladesh Rural
Development Board (BRDB); v) Soil Resources
Development Institute (SRDI); vi) Local . Government
Engineering Department (LGED); vii) Department of
Forest (DoF); viii) Department of Environment (DoE); ix)
Department of Public Health & Engineering (DPHE); x)
District Administration of Tangail; xi) Tangail
Pouroshava

Source: Progress Report of CPP, July 1996
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Location of the Project

Area Coverage

Gross Area

| Union Involved

Number of Villages

| Net Cultivable Land
Total Households
Total Population
Number of Beels
Number of Canals

Number of Sub-
com artments

: The FAP-20 Project site was under the direct confluence of

the rivers Dhaleswari, Lohajang, Elanjani and Pongli
estuaries of the river Jamuna. The CPP area was bounded
by an embankment along the Dhaleshwari River in the
west, the Loahajung River and Gala canal in the north and
the Pungli River in the east. An existing earth road between
Selimpur and Karatia P.S. formed the southern border of
the area. Under the Project the existing embankment would
be upgraded to 1988 flood level and some new
constructions would be undertaken.

: 40% of Tangail Sadar, 11% of Delduar, 0.2% of Basail and

0.6% of Kalihati Thanas of Tangail District.
13,200 Hector

12 Unions

218 Villages

9,763 Hector

: (1991 Census): 48,032 (Rural), 19,201 (Urban)

(1991Census): 1,04,056 persons

: 44

: 46

Source: Progress Report of CPP, July 1996
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Progress of the Construction of Structural Interventions

Progress

Regulator 14
Modification of Existing Structures 4

Minor Regulator 40

Bridge/Culvert 30
Re-excavation of Khal (Km)
Re-sectioning of Embankment
Bank Protection

Tangail Town Drain (Km) Pucca

Tangail Town Drain (Km) Kacha

Source: Progress Report of CPP, August 1998

The Intervention of BELA

In the report of the 1989 Project Identification Mission of FAP, it was expressed that the concept of
compartmentalisation and controlled flooding were relatively new and needed to be developed, tested and
demonstrated in the fields under practical operating conditions. This indicated that the CPP was being
implemented in Bangladesh on an experimental basis ignoring the need for proper assessment of socio-
economic and environmental impact, maintenance of proper land acquisition system through the
enforcement of existing laws. That prompted Bangladesh Environmental Lawyers Association (BELA), the
public interest group of environmental lawyers, to undertake the initiative to ensure compliance with the
legal procedure and to extend legal assistance to the distressed people who suffered or likely to suffer
damage or injury due to the implementation of FAP-20 Project. BELA, therefore, designed a project titled
“Legal Assistance to People Affected by the FAP-20" being implemented with support from international
development partners, NOVIB and ICCO of the Netherlands.
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Introduction

Rationale

In Bangladesh a large number of laws and bylaws were enacted and promulgated to ensure the protection of
individual rights and interests with adequate legitimate remedies. While the State retained its eminent
domain authority to acquire private properties for public interest that must be exercised in due process of
law as would be applicable. This protection of legal rights on the one hand and the strict prescription of
substantive and procedural laws on the other hand comprised of the mandatory prescriptions on compulsory
acquisition of properties and for undertaking development projects in Bangladesh by the public sectors.

Various non-governmental organizations operating in Bangladesh became increasingly concerned about
FAP and its potential impact on peoples’ legitimate rights and environment. The FAP-20 was apprehended
to affect thousands of people outside the project area and the prime objective of BELA was spelled to
ensure the legal right to compensation of these affected people.

Under the Project of BELA the Project Affected People (PAP) of FAP-20 are being provided with legal
assistance in realisation of their lawful demands and a persistent advocacy package has been drawn up in
that respect.

The importance of BELA's proposed activity in the CPP area was further justified by the fact that the legal
provisions regarding compensation remained in books only and the public agencies in most cases
undertook their development projects on and endangering private rights and interests defying the statutory
requirements. The institutional practice remained far from the provisions of law that simply led to unlawful
deprivation of legitimate rights and interests of the common people, mostly illiterate and ignorant about
their legal rights. The institutional mal-practice created a vicious circle for them that they could hardly
break through. Consequently, the actual legal injuries were never compensated or taken into feasibility
assessment in concrete quantified terms while conceiving the projects. It was, therefore, believed that the
local people of respective areas should be assisted to exercise their legitimate rights and interests while
implementation of projects by public agencies.

This project of BELA aimed at assessing the losses and injuries caused or likely to be caused due to the
implementation of FAP-20 and providing legal assistance to the PAPs and enable them to claim
compensation from the concerned authorities. At the onset it was proposed to assist only a fraction of the
PAPs significant in terms of compensation claims and area of implementation. If the government agencies
involved could be made to act upon the claims of these selected PAPs, a proper implementation,
perspective, awareness and precedence would then be established for future replication in the country.

The project was aimed and designed at achieving that goal.

Scope of the Project

The FAP aroused severe criticism at all arena, national and international. It was feared that the
implementation of the plan would re-shape the natural environment and ecology of a vast area in
Bangladesh. The FAP-20 has posed definite threats to thousands of river islet settlers in various ways.

The whole exercise contemplated in the Project accomplished that the provisions of law were followed so
that the illiterate, unaware and helpless people of Bangladesh receive their legitimate entitlement. Through
the process of compensation claims the nature of damage/injuries was brought up for appropriate
consideration implying, at least, that the negative environmental costs can be ascertained and people’s
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participation in some effective sense be ensured and practiced in development activities.

The Project examined and identified the nature of losses due to FAP-20 and henceforth provided legal
assistance to the PAPs.

- The main objectives of the Project were to:

i) make local people/communities, individual and professional groups aware about their rights and
lawful interests;

ii) assist the local communities in preparing, submitting and pursuing their legitimate claims threatened
by the CPP before appropriate authorities/forum/bodies;

iii) extend scientific and legal supports to the compensation claimants and the appropriate authority to
work out equitable compensation, and/or remedies and related matters; and

iv) ensure the enforcement of all relevant laws and rules applicable to development activities including
the scope of fundamental rights and the acquisition law to create the much required precedent in the
Jurisprudence on Bangladesh.

According to the FAP-20 Project document, land acquisition of 346 ha would be required to implement
structural interventions. The process of acquisition would, therefore, interfere with various rights of the
people. An obvious impact would be on thousands of landowners that would be required to surrender their
land for the purpose of the Project. As per the prevailing law of the land, other loss of the people including
losses in earnings, fishing rights, water rights, residence facilities, water logging, land erosion, impact of
acquisition on other lands etc. would also be addressed for the purpose of determining compensation.

To identify the nature of damages/injuries occurred in the way of implementing the FAP-20; a household
survey was conducted in some selected villages of Tangail thana affected by the implementation of FAP-20
to 1dentify the types of damage and the locations. Based on this preliminary survey, a total of 4513 people
have, till to date, been assisted to forward their claims.

Limitations of the Project

No detailed list of the affected villages was available at the time of making the selection for both the
villages and the PAPs. The villages were thus selected purposively i.e. those villages were surveyed where
PAPs were identified and using the method of rapid rural appraisal. The evils played by brokers ‘Dalal’ in
compensation process, fluctuation of value of the lands acquired, non co-operation of the people out of fear
or disinterest etc. were amongst the other major challenges tackled with special care.

Despite these limitations, the findings portray a clear picture of the nature and extent of losses in the Project
dread.
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CHAPTER 11

FAP and the People

Since the time of its inception 'FAP-20' was being criticised for being anti-environment and anti-people.
The local people, on several occasion, protested and objected against such huge structural project that
was approved and being implemented without ever consulting them and even the national assembly
never discussed the justification of the same. It was feared that the FAP-20 Project would adversely
affect and uproot about 3 lacks of people within the project area. The extent of its adversity outside the
project area may encompass more than a million human lives, the natural resources and natural habitats
of men and other flora and fauna. The total impact area of the FAP-20 is large and 210 hectares of land
faced acquisition mostly in non-compliance with legal requirements. The experimental project impact
area included a Mosque, namely, the ‘Attia Mosque’ the picture of which appears on the ten Tk. note
listed as archaeological resource and aimed to be protected against misuse, restriction, damage etc. under
the Antiquities Act, 1968 in the spirit of Article 24 of the Constitution. Few paper clippings reporting
dissatisfaction over the Project are being enclosed and marked as Annexure “A™ series.

The grief of the local community against the FAP-20 still continues as it has started taking its toll over their
surrounding environment and livelihood. Unfortunately, many of the negative impacts as feared by the
experts are coming true and mounting pressure from the local inhabitants has in some instances forced the
authorities to change the initial design of some Project components.

However, the most serious allegation against the implementing authorities remain to be the forceful
execution of the FAP-20 Project depriving the affected people of legal relief as entitled under various laws.
The law and order situation of the Project area reportedly turns vulnerable when the people protest against
infringement of their fundamental rights due to such unlawful implementation.

Extensive field visits by the experts were undertaken to get and gather a general idea and concepr of the
people about the project area which came out with the following observations:

Loss of Crops: Most of the land was covered
with sandy soil and in some area do'ansh or
too much of muddy soil. According to the
villagers, they faced loss of Amon paddy for
over flooding and sandiness every year after
the construction of embankments and sluice
gates. At least three crops used to grow
before but for the interventions in the
Laohajung River only one crop was growing
for the last 2-3 years. Farmers were trying to
grow the paddy commonly known as IRRI
by installing deep tubewell that turned out to
be expensive. Those who cannot afford such
tubewell were ultimately selling their lands Women in Tangail Protesting FAP-20 (1993)
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at an unsatisfactory price. In the dry season there was no water in the river and because of the sandy soil no
seasonal crop and vegetables could be grown.

Change in Temperature: The temperature of the project area also changed and a sign of desertification was
noticed everywhere. Most of the lands acquired for the purpose of the Project were homestead and people
thus also suffered at large-scale due to damage of plantation and afforestation.

Inadequacy and Pollution of Water: Due 1o the closure of the Dhaleshwari mouth of the river for river
training of the Jamuna Multipurpose Bridge Project (JMBP), the prime water supplier i.e. the Laohajung
river contained inadequate flow. Constructed sluice gates, embankments and other structures also
obstructed the natural course of water creating insufficiency of water for large number of villages. The
stagnant water soon got polluted and turned black. Due to non-availibility of alternative sources, the
polluted water was being used for household works like cooking, bathing, animal feeding, washing,
sanitation, agriculture, fishery etc. threatening public health. Increased number of reports on diseases of
skin, diarrhoea, cholera, kala Zaar® alarmingly were recorded as consequence of such water pollution.

*Kala zaar is known to be a volatile disease responding to environmental changes. The cost of treatment is out of reach for
many people in Bangladesh. The Fap-16 study contained a number of recommendations which were ignored. These included
the need for increased survelliance in the FAP 3.1 and FAP-20) project areas. The FAP-20 area was Kala Zaar free at the
time of the study but is surrounded by Kala Zaar endemic high lands. Changes due to FAP-20 would similarly delay or
prevent floods thereby potentially increasing the risk of the disease. (Are the Dutch, Germans and EEC listening; The Daily
Star, 13 March, 1997)

Concern of the People

e As the structures were constructed in an unplanned way
either flood or drought would be attacking every year.
The so-called regulatory committee of those structures
failed to perform their duties effectively, as most of the
members had no connection with the village.

A useless regulator of FAP-20 in Nagar Jalpai

Excitement has been prevailing among the inhabitants of Sarotia, Ashekpur, Poila, Nagar Jolphoi area for
excavating Gharinda Nagar Jolphoi Khal(canal), which is about 4.28km. long . It is complained that in the name
of acquisition of 7.9 hector of land to excavate the said khal the authority is destroying the growing IRRI paddy
without awarding proper compensation. Now the people have been guarding their lands with weapon to hinder
the CPP activities. By a press conference they have strongly demanded to the higher authority to take useful
measures otherwise they would defend it at any cost. (Sangbad, 13 April, 1997)

o Unemployment could be treated as the major problem in that area that was as increasing. Fishermen,
boatmen, weavers lost their profession while farmers remained jobless for half the year. Many villagers
migrated to the town for work and leading a disastrous life. The structural interventions of CPP severely
threatened the fisheries resources.
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The wrath of the people was demonstrated during the visit of the Development co-operation Minister of
the Netherlands in July 1997 when the Minister was informed about the adverse impact of the Project
on Fishers. As a result a study was undertaken for the Royal Netherlands Embassy here in Bangladesh
fo define mitigation and compensation measures on fish, fishes and fisheries in CPP area. The outcome
of the Study clearly showed that due to the execution of CPP the fishers were adversely affected and
there had been drastic fall in the income of this group. The decline in the employment and income was
not only due to reduce in fishing ground but also for a sharp drop in the density of fish per unit of
production. According to their study about 27% fishers migrate out of the CPP area for fishing.
(Source: Report on Fish, Fishers and Fisheries in CPP Area: A study to Define Mitigation and
Compensation Measures by Anjan Datta, June 1998)

e Socio-economic condition of that area faced severe adversism due to the implementation of the Project.
Many villagers lost their last farthing due to involuntary displacement from their ancestral land. Women
started being tortured in many forms like divorce, payment of dowry, rape etc. Child labor also
increased due to poverty and there was a mass violation of human rights in such social context.

A procession of more than 2 thousand women of several villages in Tangail had gathered to the DC
office and handed over a memorandum to stop the “death trap” of FAP-20 activities in three thanas of
the district. (Daily Ittefaq, 19 September, 1993)

e In the process of deforestation and desertification
many precious species became extinct from that
area.

e Though CPP took some measures to address the
manifold damage it caused like training on
agriculture, fisheries and social forestry, they
failed to operate purposefully.

o With the help of local terrorist and influential
persons and ignoring severe protest from the local
inhabitants, CPP continued to perform their work
forcefully and violating all related provisions of :
law. Most unfortunately the CPP authorities Women Protesting Against FAP-20
totally failed to consider the impacts of the Project
outside the project area.

b =
In relation to the construction of a regulator on Birpushia khal (canal) by CPP, a violent‘disp_ﬁﬁm _
been existing for the last one year between two rival groups of Birpushia of Karatia Union in Tangail
District. Most of the villagers demanded to construct the regulator on Laohajung river and earlier a
decision as well as resolution has been taken in this respect by a meeting. Unfortunately violating the
resolution and avoiding the public opinion, construction of the regulator the said khal provoked to turn
the dispute into violence. It is said that a few influential and self-seeking persons were involved which
would become ineffective eventually. (Daily Janokontha, 21 June, 1997.)
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FAP and the People

The whole programme and activities of FAP-20 was viewed an abortive attempt as there was no
people's participation. People were ignored at the planning process of this development work and had

no access to information. People found themselves helpless against the anarchy created by the CPP and
had no means to avail their lawful claim of compensation.
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CASE STUDIES: Where Miseries Know No Bound
Profile of the PAPs
Name : Rup Banu

Address Village-Krishnapur, Post-Jugni, Union-Bagil, Police Station-

Tangail Sadar, District- Tangail
(Inside the Project Area)

Age : 40

Sex : Female

Profession : Weaver

Types of Loss : Loss of Cultivable/Homestead Land and Profession
Claim made for : Losses 1,2 and 7

Facts: Rup Banu owned landed property of 15 dem
on which she had a weaving unit. The same land
being the only property of Rup Banu was also used
for cultivation by this widower. In excavating the
Kharda Jugini- Krishnapur canal in 1994, all her
land was acquired. She was not given any notice
for acquisition till the excavated work progressed

significantly.

Weaver Rup Banu lost her own weaving unit land and
now works under another weaver.
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Profile of the PAPs

Name : Noitunnesa

Case Studies

Address - Village- Dithpur, Post - Binnfoeir, Union- Dainnya, Police Station-

Tangail Sadar. District- Tangail (Inside the Project Area)

Age i 60

Sex : Female

Profession - HouseWife

Types of Loss - Loss of Homestead Land, Trees, Plants, Crops and others
Claim made for  : Losses 2,3 and 9

Facts: Noitunnesa owned 11 decm of homestead land.
The FAP authoritics gave her no notice till the
completion of the excavation of canal Dhitpur-
Shingargona for which 8 dem of her land was acquired
in 1996. A helpless Noitunnesa now lives on the rest 3
dem of land posed to extreme danger of erosion for
being surrounded by Lauhajang river on one side and
the said canal on the other side. She also lost her right to
way and is compelled to use a bamboo bridge for
crossing the surrounding water for reaching her home.

Noitunnesa lost her right 1o way (1998)



Case Studies

Profile of the PAPs

Name : Nimai Chandra Haldar

Address

Union- Bagil, District- Tangail (Inside the Project Area)

Age ; 50

Sex : Male
Profession : Fisherman
Types of Loss $

Claim made for :

l.osses 4 and 7

Loss/Change/Transfer of Profession

Village- Katua-Jugini, Post-Jugni, Police Station- Tangail Sadar,

Facts: Nimai was a traditional fisherman and continued with the said profession up to 1992 tll the

gates and embankments of the FAP-20 project obstructed the water flow and spawning of fish.

Nimai could not fish in the once rich area in terms of fish population that suffered sereve loss of

the said resource because of these
interventions. The burden of running the
15 member family, however, remained
on Nimai who on loan set up a small tea
stall. Meanwhile, Nimai had to sell all his
landed property to pay back the loan that
took for buying fishing nets. The FAP
authorities never  proposed for
rehabilitating the large number of
fishermen community who suffered great
loss due to adverse impact of the Project

on fishery.

Nimai-a tratitional fisherman turned a grocer (1997)
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Profile of the PAPs

Name : Belayet Hossain

Address : Village- Kharda-Jugini, Post- Bagil, Union- Bagil, Police
Station-Tangail Sadar, District-Tangail (Inside the Project
Area)

Age - 49

Sex - Male

Profession : Weaver

Type of Loss : Homestead Land, Trees, Plants, Erosion

Claims made for : Losses 2, 3,4 and 6

Facts: FAP authorities acquired all 9 dem homestead
land of weaver Belayet for excavation of Kharda
Jugini- Krishnapur canal who was served notice for
acquisition at a much later stage. While the canal has
been excavated on the major part of his land he,
however, is still left with 9 dem of land covered by the
said notice of acquisition where stands his residence

and weaving unit. The flow of water during monsoon

expose this small piece of the land to erosion and
Belayet is running a family of 6 members being under

such constant pressure of getting eroded

Belayet the erosion has to exposed him the threat by
losing his last farthing (1997)
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Profile of the PAPs

Name H Minoti Rani Das

Address : Village- Rasulpur Daspara, Post-Rasulpur, Union- Gala,
Police Station-Tangail Sadar, District- Tangail (Inside the
Project Area)

Age : 35

Sex : Female

Profession 3 Housewife

Types of Loss : Homestead Land, Trees, Plants

Claims made for : Losses 2 and 3

Facts: During the flood of 1998, the embankment constructed by CPP in the Daspara of
Rasulpur could not benefit the people. On 12 September *98 the embankment collapsed in the
presence of the CPP officials and the village got flooded with a massive flow. Minoti Rani Das,
a victim and witness of the incident blaimed the
CPP for not opening the sluice gate earlier as
appealled by the local people. According to her,
the embankment was under constant danger in
the early monsoon and the villagers repeatedly
requested the authority to open up the sluice gate
for minimising the pressure of water from one
side. The authority gave no consideration to that
and although they were informed of a minor
breech in the embankment there was a delay on

their part in visiting and repairing the same.

o Minoti vertually lost everything her homestead. crops,
When they visited at much delay, the (599

embankment could not take the load of the heavy pressure of water and 1n a split second the area
went under 15-18 feet of flow. The severity of the flow was such that the engineers, contractors

and more than 50 laborers of CPP present on spot could not prevent the breech

The floodwater washed away the house and other households of Minoti Rani, Nitai Sarkar and
Shahidul Alam. All their furniture and plants were also destroyed. Another 13 families suffered

loss due to damage to their homestead plants.
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Profile of the PAPs

Name : Bagu Mian

Address : Village- Sarutia, Post- Garinda, Union- Garinda,
Police Station- Tangail Sadar, District-Tangail
(Inside the Project Area)

Age : 55

Sex 3 Male

Profession - Marginal Farmer

Types of Loss ] Cultivable Land, Trees, and Plants

Claims made for : losses 1 and 3

Facts: Bagu Mia lost two of his cultivable lands of 14 dem that was required for excavation of
Gharinda-Sarutia canal. Once a solvant farmer Bagu Mia is now faced with extreme hardship due

to loss of his cultivable land for the acquisition of '
4

which he never received any compensation. The
notice for acquisition reached him at a much late |
stage when all his bamboo and other fruit trees
were alleged to be auctioned by the FAP |
authoritics.

The Burai river had its flow by the side of Bagu

Mia’s residence. Along with others he also enjoyed

right to fisherv over public water body. The

structural intervention hampered the flow of water Bagu Mian-his cultivable land is now a canal (1998)
in the river in many parts and the spawning of fish resulting in total non-availibility of fish stock in
the said river. However, the miseries of Bagu Mia and other did not touch the influential one of

whom managed to cultivate fish in a part of the river that has some {low.
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Profile of the PAPs

Name : Jobeda Baowa

Address

Village and Ward: Ashekpur, Post: Tangail, Police Station-
Tangail Sadar, District: Tangail
(Inside the Project Area)

Age : 70

Sex - Female

Profession : Housewife

Types of Loss : Loss of Homestead, Cultivable Land and Crops
Claims made for  : Losses 1,2 and 3

Facts: Jobeda only had a landed property of
8 dem of which 4 dem was used for
residence purpose and the rest 4 dem for
cultivation. She is left with only 1 dem of
land holding her tiny residence. She was not
given any notice of acquisition that was
required for excavation of Poila-Ashekpur
canal started in 1998. Jobeda, a widower
herself, is also taking care of two ; i
grandchildren and a divorcee daughter. . 3

Her claim would soon be submitted. Jobeda-the widower lost her land is left only with the structure as
appears (1998)
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Dr. Mohiuddin Farooque of BELA addressing journalists at Tangail
(1997)

A. Al the Local Level

CHAPTER III

The Project of BELA was implemented at
two levels. At the local level, ie., where
the FAP-20 was being implemented
massive awareness and interaction with
the local people was undertaken to assist
them in filling up their claims to the
appropriate authorities. At the national
level two Public Interest Litigation’s
(PILs) were filed to get a judicial decision
on the soundness of implementation of
FAP-20. The various efforts at both the
levels and the achievements are noted

below,

i. Household Survey: In order to provide
legal assistance for claiming proper and
adequate compensation and to identify the
nature of damage/injuries occurred for the
implementation of FAP- 20, a household
survey was conducted by BELA in some
selected villages of the Tangail thana. At
the initial stage, a total sample of 941
respondents  from 28 villages were
collected with structured questionnaire
inside the CPP area and 250 respondents
were interviewed from 9 villages outside
the Project area. At the second stage,
another 35 (11 inside and 24 outside)
villages were surveyed taking the number
of villages covered by the Project up to 72.

PAPs expressing their grievance to Dr. Farooque (1997)

The significant impact of the implementation of CPP would be on the local people of the Tangail Thana

and the aim was to assess the types of injuries caused by such implementation. To ensure diversity in losses
sample respondents were selected from almost all affected villages (identified by BELA) where the
construction work was completed, wholly or in part. In other words, the people both inside and outside the
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Women talking to Dr. Farooque about their
disastrous family life for which they blamed
unemployment created by FAP

Dr. Farooque explaining the grievance of the
PAPs to the CPP Authority.

embankments were affected and hence to assess the losses. villages from both inside and outside the
embankment were considered as the target areas.

The Map on the location of the areas surveyed is given on page .... 21 and 22

ii. Sample Design: A two-stage selective sample procedure was used. The rationale was the simplicity, low
cost and ease of operation of such procedure. To get a complete picture of the nature of losses incurred due
to the implementation of the CPP, BELA purposively selected the respondents who suffered or was

affected. Villages where no PAPs could be identified were excluded from our sample.

Table 3.1 and 3.2 presents the distribution of the sampling units at the 1st stage and 2nd stage sampling
inside and outside the embankment respectively.

TABLE 3.1
Distribution of Sampling Units (inside FAP-20 Project Area)

Sl No. Name of Village Number of PAPs Sl No Name of Village Numbe!j of PAPs
1 Dainnya 53 3 Indra belta 59
2 Krishnapur 27 22 Beltasarai 53
3 Rasulpur 42 23 Baruha 59
4 Katuajugni 93 24 B.Binnafaier 64
5 Fatehpur 702 25 Garinda 74
6 Darjipara 178 26 Aowultia 32
7 Porabari 221 27 Bararia 35
8 Kandua 151 28 S.Binnafaier 73
9 D. Shibpur 36 29 N.Kummuli 15
10 D. Gapalpur 265 30 (Garashine 16
11 Pichuria 165 31 Bhatchanda 25
12 Poila 69 32 Sadullapur 11
13 Bathuajani 144 33 Dithpur 11
14 Enaitpur 24 34 Kuchiamari 24
15 Alishakanda 40 35 Baniabari 111
16 Darebari 24 36 Rupushijatra 105
17 Khardajugini 21 37 Chanbahara 110
18 Maisakanda 28 38 Anohola 10
19 Gala 128 39 Daraputia 30
20 Nayapara 110
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TABLE 3.2

Distribution of Sampling Units (outside FAP-20 Project Area)

SI. No Name of Village Number of SI. No Name of Village Number of
PAPs PAPs

1 Atbaruha 110 17 Shajani 03
2 CharDurgap-ur 05 18 Makorkole 06
3 Rashidpur 01 19 C. Chowbaria 11
4 Goshbari 01 20 Bilmuril 09
5 Jugirboira 140 21 Baitkamari 09
6 Goshpara 24 22 Bilbagar 03
7 Bagbari 120 23 Mamudpur 12
8 Ishapasa 09 24 Burburia 39
9 C. Basalia 116 25 Chitkibari 12
10 Basuria 28 26 Hirakota 17
11 Dubail 45 27 Gadurgati 32
12 Kharsila 02 28 Kabilapara 32
13 Kholabari 11 29 Goalpara 72
14 Bahuli 05 30 S.Suprabhat 08
15 Katuli 04 31 Saya Chakta 51
16 Atpara 04 32 B. Basalia 42

33 Faliargona 142

iii. Preparation of the Questionnaire: Data were collected through individual questionnaire. While
designing the questionnaire, attention was given to the wording of the questions so that the respondent
found it simple and could understand it easily. In certain situations interviewers were instructed to intervene
for collecting correct information. The questionnaire was finalized in consultation with the experts from
BELA and technical consultants. Pre-testing of the questionnaire were done on a small sample of PAPs
from Jugni village under sub-compartment 9 where the main inlet regulator was constructed. The main
objective of the pre-testing was to test and decide the adequacy and soundness of the contents of the
questionnaire, sample design and the plan of field operation, length of interview, identification of
respondents (PAPs), problems of respondent selection, perception of interviewers and respondents,
sequences of topics, adequacy of training of the field staffs etc., were some of the aspects that were tested
through pre-testing operation. Modification and improvement of the questionnaire were carried out on the
basis of the experience of the pre-testing.

The questionnaire covered the following topics:
e Background characteristics of the respondents
e Type of losses incurred

e Amount of losses in monetary unit as per their willingness to accept

o Compensation realized
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iv. Preparation of Base Map: For the purpose of the Project, maps were prepared that collectively
provide for the following information relating to the Project:

o total area of CPP with completed and proposed area of activities and the locations of sluice gates,
regulators and culverts;

e location of the area surveyed for collecting compensation claims;
o major losses and injuries inside and outside the CPP area

v. Preparation of Implementation Plan: The implementation schedule included recruitment of field staff
and their training, pre testing of the questionnaire, data collection, coding and editing of the data, data
analysis and report writing.

Following is an attempt to detail out the implementation of the Project of BELA.

1. Identification of losses and injuries to be tenable under the law on pre-designed set of questions:
Field staffs were recruited at two stages of the study. For household survey five interviewers were recruited
at Tangail through circulation of notice to different institutions including the local NGOs and their
networking body called Development Agencies of Tangail (DAT). Preference was given to those who had
previous experiences in data collection. For filling the compensation claim format a fresh recruitment was
done at Tangail.

Intensive training was given to the field personnel to educate them about quality data collection by the
BELA staffs and consultants. At the time of training, elaborate discussions were made on the questionnaire.
Apart from lectures on how to fill the questionnaire, group discussions and question and answer sessions
were organized. On completion of the training programme for the data collectors, a special training
programme was organized for the supervisors.

In the second stage for filling up the compensation claim forms a total of 25 field staffs comprising local
NGO staffs and students were appointed in consultation with the partner NGOs and DAT. The field team
carried out the following assignments:

a. Introducing the PAPs with the objective of the endeavor and motivated them;
b. Collecting information necessary in filling up the format;

c. Collecting documents from the PAPs to be submitted in support of their claims;
d. Filling up the form;

e. Signing of Waakalatnama (Power of Attorney).

A two-week long training course was organized in this stage where lawyers, statisticians and other officials
of BELA and the consultants oriented the field staffs on various aspects connected with the performance of
the above assignments.

A nine-member team was set up to assess the compensation for each damage as per the compensation
manual and to fill the respective column of the form.

2. Categorized the identified damage to develop criteria for assessing and quantifying the same in
monetary terms: At the very onset of the Project the losses/injuries of the PAPs were categorised into
three broad types following opinion of the local people.
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Actual loss (ALOSS) : Actual losses are incurred due to the acquisition of lands both cultivable and
homestead for the project. It also would include losses of such properties attached to that land such as trees,
plants, houses etc. Again it would include losses of occupation for the sharecroppers, boatmen, day
laborers, fishermen and others.

Seasonal Loss (SLOSS): It would include those losses that occurred partially in different seasons such as
crop damage, land erosion, water logging, etc. due to the implementation of the project.

Probable Loss (PLOSS): Probable losses include those losses that are anticipated to occur in near future
due to the implementation of the project such as water logging, land erosion, environmental degradation,
extinction of different species, health hazard, deforestation, infertility of land, etc..

The losses were further categorised into nine different types on scrutinising the information collected and
reviewing the legal documents:

Forced Acquisition of Land;
Loss of Place of Residence and Homestead Land;
Loss of Trees, Plants and Crops;

W N

. Loss for Transfer in Residence/ Business;
. Lands Detached from Acquired Land;
. Infertility of Land, Erosion/Water Logging/Drainage;

. Mental Sufferings; and
. Other Losses including Right to Water, Fishery Property, Sound Environment.

4
5
6
7. Loss and Change in Profession;
8
9
3

. Defining the key terms:

Household: A household has been defined as all persons living and eating together, sharing the same
kitchen and cooking as a single family unit. There could be one or more person in households who were
entitled for compensation claim.

Project Affected Person (PAPs): A PAP would mean a person who lived and earned his living inside or
outside but adjacent to the project area and was affected or likely to be affected by the implementation of
the project and under the existing laws of the land whose property, place of residence, means of livelihood,
environment and other rights etc. were affected.

4. Review of relevant laws to identify the extent of relief available: To implement the compensation
project successfully following relevant laws were reviewed.

4.1 THE CONSTITUTION OF THE PEOPLE'S REPUBLIC OF BANGLADESH

4.1.a. PART-II, FUNDAMENTAL PRINCIPLES OF STATE POLICY:

Art. 14 It shall be a fundamental responsibility of the State to emancipate the toiling masses--- the peasants
and workers --- and backward sections of the people from all forms of exploitation.

Art. 15 It shall be a fundamental responsibility of the State to attain, through planned economic growth, a




L2\,

Assisting the Local People 23]

constant increase of productive forces and a steady improvement in the material and cultural standard of
living of the people, with a view to securing to its citizens -

(a) The provision of the basic necessities of life, including food, clothing, shelter, education and medical
care;

(b) The right to work, that is the right to guaranteed employment at a reasonable wage having regard to the
quantity and quality of work;

(c) The right to reasonable rest, recreation and leisure; and

(d) The right to social security, that is to say, to public assistance in cases of undeserved want arising from
unemployment, illness or disablement, or suffered by widows or orphans or in old age, or in other such
cases.

Art. 16 The State shall adopt effective measures to bring about a radical transformation in the rural areas
through the promotion of an agricultural revolution, the provision of rural electrification, the development
of cottage and other industries, and the improvement of education, communications and public health, in
those areas, so as progressively to remove the disparity in the standards of living between the urban and the
rural areas.

Art. 23. The state shall adopt measures to conserve the cultural traditions and heritage of the people, and so
to foster and improve the national language, literature and the arts that all sections of the people are
afforded the opportunity to contribute towards and to participate in the enrichment of the national culture.

4.1.b. PART-III, FUNDAMENTAL RIGHTS

Art.28. The State shall not discriminate against any citizen on grounds only of religion, race, caste, sex or
place of birth.

Art.31. To enjoy the protection of law, and to be treated in accordance with law, and only in accordance
with law, is inalienable right of every citizen, whenever he may be, and of every other person for the time
being within Bangladesh, and in particular no action detrimental to the life, liberty, body, reputation or
property of any person shall be taken except in accordance with law.

Art.32. No person shall be deprived of life or personal liberty save in accordance with law.

Art.40. Subject to any restrictions imposed by law, every citizen possessing such qualifications, if any, as
may be prescribed by law in relation to his profession, occupation, trade or business shall have the right to
enter upon any lawful profession or occupation, and to conduct any lawful trade or business.

Art.42 (1). Subject to any restrictions imposed by law, every citizen shall have the right to acquire, hold,
transfer or otherwise dispose of property, and no property shall be compulsorily acquired, nationalized or
requisitioned save by authority of law.

(2). A law made under clause (1) shall provide for the acquisition, nationalization or requisition with
compensation and shall either fix the amount of compensation or specify the principles on which, and the
manner in which, the compensation is to be assessed and paid; but no such law shall be called in question
in any court on the ground that any provision in respect of such compensation is not adequate.
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4.2 The Acquisition & Requisition of Immovable Property Ordinance, 1982

When any property is required for any public purpose the Government may acquire such property after
properly serving notice under sec. 3,6.7 to the interested persons, giving them an opportunity of being heard
in the event of any objection on their part and on awarding compensation for damage, losses and
involuntary eviction. Compensation must be calculated considering the market value of the propertv, value
of standing crops, trees and any kind of installation on the land, injury due to change in place of residence,
business or profession or on health, environment and/or for ecological imbalance. Although detailed rules
have been framed under the Ordinance to calculate compensation for lands and things standing on it, no
determining procedure has been laid down for calculating other types of losses.

4.3 The Embankment and Drainage Act, 1952

This Act consolidated the laws relating to embankment and drainage and aimed to make better provision
for construction, maintenance, management, removal and control of embankments and water courses for
the better drainage of lands and their protection from floods, erosion or other damage by water.

When any land is required for any purposes mentioned above, the same may be done in accordance with the
provisions of Acquisition and Requisition of Immovable Property Ordinance, 1982 and on determination of
compensation. Right to compensation under this Act would extend to injuries to right to water, forestry,
drainage or any property as may have been injuriously affected. The affected person has the opportunity to
raise objection against the compensation determined by the Government and has the right to involve or
participate in project activities direcily or indirectly.

4.4 The Development Act, 1935

The objective of the Act is to provide for the development of/to lands in Bangladesh and to impose a levy
in respect of increased profits resulting from improvement works constructed by the Government. When it
becomes necessary to collect any kind of information from any agricultural land, any building, any enclosed
courtyard or garden attached to the dwelling house regarding any development work, the Collector, by
general or special order, authorize any person to enter upon any land and do necessary work for collecting
such information by serving at list seven days notice. If any damage is caused to standing crops or for other
kind of damage as may have been incurred in the course of collecting information, the same is sustainable
as a claim for compensation by the person interested.

4.5 The Agriculture and Sanitary Improvement Act, 1920

If for the purpose of improvement of agriculture and the sanitation condition of the area, any land
acquisition is necessary, the same may be done under the Acquisition and Requisition of Immovable
Property Ordinance, 1982 provided compensation is also be paid under the said Ordinance for infringement
of any right. The affected person has the opportunity to raise any objection against the compensation
determined by the Government and has the right to involve or participate in the project activities directly
or indirectly.

4.6 The Irrigation Act, 1876

The Government may, by Gazette notification, declare that water of any river, stream flowing in a natural
channel or any lake or still water would be used for the purpose of any projected or existing canal. In case
of such declaration compensation may be awarded in respect of the followings:
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a) stoppage or diminution of any underground or above grown water in use:

b) stoppage or diminution of supply of water to any work for profit of any channel;
¢) stoppage or diminution of supply of water for irrigation;

d) damage to the enjoyment of right to water;

e) damage to the supply of drinking water in which case the Government in addition is bound to
provide adequate drinking water in lieu of that deteriorated drinking water;

The affected person has the opportunity to raise any objection against the compensation determined by the
Government and has the right to involve or to participate project activities directly or indirectly.

4.7 The Bangladesh Water and Power Development Board Order, 1972

Under this Order the BWDB is entrusted with the responsibility to prepare a comprehensive plan for the
control of flood and development or utilization of water resource in the country. With the approval of the
Government it may frame several schemes regarding construction of different structures for development of
irrigation, drainage, water supply and flood control as well as for prevention of salinity, water congestion,
improvement and extension of channels for inland water transport including their dredging and
maintenance of water quality. If any land is required for the purpose of such schemes that may be acquired
under the provisions of Acquisition and Requisition of Immovable Property Ordinance, 1982 after hearing
the objections, if any and awarding compensation. All the schemes must be enclosed with the proposal for
the resettlement or re-housing of persons likely to be displaced by the execution of the scheme.

The relevant provisions of the laws are annexed as Annexure “B”.

5. Review of JMBA Compensation Package: The Revised Resettlement Action Plan (RRAP) of the
Jamuna Multi-purpose Bridge that created a remarkable precedent was also taken into account as both the
FAP-20 and the JMB project was being implemented on adjacent areas.

Compensation under the JMB Project: Total 6960.18 acres of land are acquired for the purpose of
construction of the Jamuna Multipurpose Bridge. The acquisition affected directly or indirectly about
80,000 people who need resettlement and rehabilitation. IMBA claimed to give due importance to the issue
and for the purpose adopted a Revised Resettlement Action Plan (RRAP) providing all possible mitigation
measures against the adverse effects caused by the involuntary displacement of the people on their social
and economic systems. RRAP aimed not only at the resettlement and rehabilitation of the people who were
involuntarily displaced from their farm land or homestead land, lost their structure, properties,
business/industries and sources of employment and income, but also provided certain specific facilities and
benefits for the host communities as well with a view to compensating for the pressure on the local
resources and maintaining friendly terms between the resettlers and the host people.

For the Purposes of RRAP Involuntary Displacement would mean
Displacement of People from their Homes against their desire

Loss of Productive Assets (Land, Business elc.)

Loss of Social-Cultural Ties

Loss of Access to Livelihood
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1. Improving the economic status of the affected people

ii. Help the affected people in restoring their earlier socio-economic status

A Comparision between the RRAP of JMB and the FAP-20

SL. TYPES OF LOSS ENTITLEMENT
NO. RRAP OF JMB FAP-20
1. Loss of Cultivable Land, | i. Replacement Value of Land Determined by Land | -----
Waterbody Market Survey
ii. Stamp-Duty
2. Loss of  Homestead, | i. Replacement Value Determined by Land Market | ==---
Commercial and Industrial Survey
Land il. Stamp Duty
3. Loss of Living Quarters, |i. CCL for Structures, Trees and Fruits
Other Physical Structures, |ii. Trees and Other Salvageable Materials Free of
Trees, Plants and Crops Cost Within a Specified Time

iii. A Combined Transfer and House Construction | ====-
Grant to Each Household in Two Installments,
Tk, 2,000 + Tk. 5,000= Tk. 7,000

iv. Free Sapling @ 10 Sapling per Household

4. Loss of Profession and |i. One Time Cash Grant of Tk 100 per Decimal of

Work (Share-Cropping, the Acquired Land Share Cropped @~ [ ===ea
Mortgaging or Leasing in |ii. Free Training and Credit Facilities on Income
Agricultural Land) Generating Activities to the Suitable candidates
B Loss of Wage Income One Time Cash Grantof Tk. 3600 | «eees
6. Adverse Impact on Host The Entitlements will be Provided for the Host
Population due to Community as a Whole. No Individual | ===--
Relocation Entitlement in General

Note: The Types of Loss in the JMB area correspond to the Losses in the FAP-20 Project although the
professional loss differs in nature. However, the above comparison would show inequality and
discrimination in policy making.

6. Development of Claim Forms and the Power of Attorney: The procedures and formalities observed in
considering compensation claims was very lengthy and critical. The ignorance of the affected people as to
the actual legal requirement and their inability for financial and other reasons in many instances frustrated
the objects of the laws. The basic in preparing forms was an innovative effort of BELA in tune with the
legal pronouncements and the existing practices on collection of necessary information regarding the
applicant and their claims to satisfy the authority and the law.

To tackle with the existing vices prevailing in the process of submitting required information while
claiming compensation and avoid unnecessary delay, a new format was prepared by BELA wherein all
relevant information justifying the claim would be included precisely. The preparation necessitated
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collection and extensive studies on procedures and practices followed both inland and in other countries.
The form contained the following basics:

a. Full identification of the PAP;

b. Damage sustained by the applicant;

¢. Number of L.A. Case (in case of land acquisition);

d. Two schedules describing the loss including identification of property;
e. Amount claimed as compensation.

f. Date of submission.

A few attachments to the form were made for delimiting the scope of further clarification. These included
photocopies of property related title documents, professional certificate, wakalatnama (power of attorney)
authorizing BELA to undertake legal action etc. Wakalatnama is the instrument whereby a person assigns a
lawyer to take legal action on his behalf. Considering the total number of applicants, the wakalatnamas
were developed and printed by BELA instead of buying them at higher prices. The field surveyors
performed the huge task of getting them signed by the PAPs. The lawyers assigned by BELA also signed
the Wakalatnamas. On obtaining the permission of the President, Tangail Bar Association the applications
were made and approval obtained after long persuasion at the appropriate level.

Copy of the Compensation Form and Wakalatnama are annexed and marked as Annexure “C" series.

7. Preparation of Compensation Manual: The unique aspect of the Project was that it was designed to
ensure that the PAPs were compensated not only for land loss but also for all sorts of damages they have
incurred. The law recognized many legal injuries in addition to land loss, but the existing compensation
practice never quantifies those damages into monetary terms. A separate compensation manual had to be
developed on scrutinizing local and foreign laws and practice on compensation, accounting and economic
theories on environmental loss, constitutional rights and case studies by the information flow availed from
e-mail.

In determining the total amount, 10% inflation rate on a total loss for ten years has been considered. The
rationale being there would have been no such losses with regard to property or profession for at least a
period of ten years had there been no such intervention by FAP-20. The mental distress and depression in
addition to the concrete physical loss was also considered.
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COMPENSATION MANUAL

1. (a) In Case of Acquired Land
Average Present Value of the Land + 50% CCL + {(Annual Income from Crops Production x Time from
Year of Acquisition to Present Year) x 10% Money Inflation }

(b) In Case of Forced Acquisition

Average Present Value of the Land + 50% CCL + (Annual Income from Crops Production x Time from
Year of Acquisition to Present Year) x 10% Money Inflation + 50% Penalty Money for Taking Forced
Possession of Land.

Acquisition Without Maintaining the Lawful Procedure would be Treated as Unlawful, i.e., Acquisition

without Serving Notice under Sections 3, 6 and 7 of the Ordinance.

2. In Case of Homestead Land
Current Market Value of the House and Household Materials + Value of the Related Homestead Land
should be Measured by Formula # 1A

3. In Case of Trees, Plants and Crops

(a) Trees and Plants: Present Average Market Value + {(Annual Income from Fruits and Fuel x 10
Years) + 10 % Money Inflation}

(b) Bamboo Clump: Present Value of Bamboo Clump {(Considering 75% as Matured) x Ten Years} +
10 % Money Inflation

(c) Crops: Present Annual Income x Ten Years + 10% Money Inflation

4. In Case of Transfer of Business/ Homestead Land

(a) Business: Actual Cost of Transfer + { Difference between the Previous and Present Income (in case of
less income only) x 5 Years} + 25 % Resettlement Cost

(b) Homestead Land: Actual Cost of Transfer + Rehabilitation Grant per Head Tk 20,000 (This Grant
will be applicable only for them who have been living at the place for 20 years)

Compensation for mental hazard should be granted in both cases per head @ Tk 200,000 for adults and
50,000 for infants (age between 5-18 years). This grant will be applicable only for them who have been

living at the place for twenty years in case of homestead land.
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COMPENSATION MANUAL (cont....)

5. In Case of Land Detached from Acquired Land

(a) In Case of Acquired Land: Average present Value of the Land + 50% CCL + {(Annual Income

from Crops Production x Time from the Year of Acquisition to Present Year) x 10% money |
Inflation }

(b) In Case of Forced Acquisition: Average present Value of the Land + 50% CCL + {(Annual

Income from Crops Production x from the year of Acquisition to Present Year) x 10% Money

Inflation} + 505 Penalty Money for Taking Force Possession

Acquisition without maintaining the lawful procedure will be treated as unlawful i.e. acquisition

without serving notice under section 3, 6 and 7 of the Ordinance

1. In Case of Different Impacts

(a) Tll-Fertility: {Difference of Annual Income x 10 Years} + 10% Money Inflation

(b) Erosion: {Difference of Annual Income x 10 Years} + 10% Money Inflation

(c) Water-Logging: {Difference of Annual Income x 10 Years} + Per Head Tk. 5,000 grant for
Health Hazard and Environmental Pollution x 10 Years

(d) Drainage: Difference of Annual Income x 10 years

2. Loss of the Change of Profession

Actual Value of the Instruments Used + {(Annual Income x Up to Age of 60 Years) + 10% Money
Inflation }

Tk. 500,000 should be granted in case of professional loss for mental depression (age minimum 14
Years Upwards)

3. In Case of Mental Loss Formula # 4 and 7 Should Apply

4. Others:

(a) Right to Fishery: Annual Income from Catching Fish x 10 Years + 10% Inflation

(b) Right to Water: Per Head Grant Tk. 2000

(c) Right to Healthy Environment: Per Head Grant Tk. 10,000

(d) Right to Social Security: Tk. 300,000 Grant for Injured Women and Tk. 200,000 for Each
Child in Case of Divorce and Re-marriage

8. Filling Up the Compensation Forms: The filling up of the compensation form required great bulk
of information and special techniques. The following activities were performed to fill up the forms
properly:

8.1. Coding the villages surveyed: The villages surveyed and the PAPs were given specific code and serial
numbers respectively to facilitate easy identification and avoid mess up during claim proceedings. A slip
containing the village code number and the serial number was given to each PAP. All the forms,
wakalatnama & other relevant documents were marked and maintained with the same numbers so that the
documents would not get misplaced.

8.2. Rules to be observed in filling up the form: The field surveyors were provided with a directory
containing the rules and conditions to be followed according to the compensation manual in filling up the
form. The regular staffs also trained them as to how and why the conditions should be followed.

9. Submissions of Claims before Appropriate Body in Prescribed Form: 4, 513 (Four thousand five
hundred and thirteen forms) had been filled up and submitted to the Office of the District
Commissioner in phases (50 per working day as per agreement with the authority) from 72 villages both
inside and outside the Project area. List and locations of the villages surveyed for compensation
claims are shown in the Map on pages 25 and 26.



FINDINGS AND OUTCOME

CHAPTER 1V

At the primary stage, twenty eight (28) villages were selected from inside the CPP area and a total of 941
PAPs were interviewed to identify the nature and type of the losses. Nine (9) villages were selected from
outside the area and 250 respondents were interviewed to get a picture of losses and injuries outside the

embankment. The following were the major findings:

-During the rainy season, water coming from the sluice
gate of Kharda Jugini- Dheetpur gate of Laohajung
River entered the Singergona and Krishnapur beel
(marshy land). Over flooding by such entrance caused
damage to the agricultural lands and crops. Before the
construction of the gate two crops were grown but after
the construction only one crop was growing, While
water logging brought in misfortune for the villagers, a
former chairman of the Union council forcefully

released
grasscup
fry in the

was half of
the actual

value of
the land.

Unlawful acquisition at Krishnapur

-About 150-fisherman family lived in the Katua Jugini
Daha (depression) and they earned their livelihood by
catching, cultivating and selling fishes. But as the gate
remained closed at rainy reason the Daha (depression)
turned into beel (marshy land) with fixed water flow
thereon. Local influential persons having lease of those
beels started cultivating fish therein and the original
fishermen lost their profession and were forced to a

Water logging at Dhitpur village

water causing damage to the fertility of the land and crops.

-Southern area inside the Jugni Main inlet is Krishnapur
village. For constructing the embankment land was acquired
unlawfully without serving any prior notice to any person of
the village. Some influential persons of the village collected
and distributed compensation money to those only who paid a
share to them. According to the PAPs, the money they received

Pollution of stagnant water in Krishnapur
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disastrous life.

-The Bhatchanda gate remained closed at rainy season
creating water logging. A Khal (Canal) was proposed to
be excavated with construction of a system of drainage
to solve the problem but the people protested as it was
feared to endanger the cultivable land of 300 family and
there was no proposal to pay compensation.

-The Aloarai Para sluice gate is constructed on the
connecting khal (canal) of Laohajung River without
fixing the control fan. The water came forcefully from
the Laohajung River through this khal causing severe
land erosion on both sides, as the cement wing wall was
not been

Water logging at Bhatchanda gate constructe
d. Moreover villages got no notice or compensation on land
acquisition.

-The Chilabari-Baghil khal was excavated about 10 years ago.
Under this project it is re-excavated and broadened about 20
feet. The sluice gate constructed on this khal remained
connected with the Laohajung River and when water came
through this khal land erosion was caused on the both bank
damaging cultivable land and homestead land.

-The Rasulpur medium inlet regulator was constructed on the
union council road that the villagers considered useless. The
culvert could meet the need of the Project and to construct the regulator and culvert land was taken
forcefully leading to a serious clash between the contractor's musclemen and villagers. Several police cases
were filed in this respect.

Land erosion for uncompleted construction

-An old khal was passing through the middle of Sadullapur village and the sub-compartment gate was
constructed at the northern starting point of the khal. The closure of the Gate increased the flow of the water
outside and the adjoining village of Rasulpur was washed by the floodwater during the recent flood of
1998.

-The sluice gate of Jolphoy was constructed in 1994 though nobody got any compensation for the land
acquired. The authority unlawfully acquired the land that was the property of the Eid Gah mosque the
acquisition of which, being a religious place was strictly forbidden by the law.

Outside CPP Area

-The Moishakanda village is situated outside the north-west side of the Jugni main inlet. Major means of
incomes of the inhabitants of this village was riverine transportation of people and goods by boat through
Laohajung River to the Tangail town. The boatman community lost their profession due to the structural
interventions of FAP-20 and was living disastrous life. Many members of the community migrated to the
town and became rickshawpuller or day labourers to earn their livelihood. Although a substitute road was

-0
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proposed to be constructed under the CPP the same would turn to be expensive for the villagers.

-Another affected village outside of the Jugini main inlet regulator was Foliarghona village situated on the
northern side of the main inlet. Before constructing the structures 3 crops were grown in a year and at
present only one crop is grown a year. In rainy season when
the gate remained closed, a vast area of this village remained
water logged with serious damage to crops, fertility of land
and the environment.

Major Losses

On analysing the claims of the 941 PAPs covered in the first
phase, three major types of losses were identified categorized
broadly as seasonal, actual and probable. Table 1 gives the
frequency distribution of these three types of losses. It was
observed that actual loss occurred in maximum cases. About
64% people had lost their homestead or cultivable land along
with trees, plants and yields. In 60% cases seasonal losses
was identified and in 42% cases the respondents feared
probable loss in near future.

Water pollution at the Foliargona Village

TABLE 4. 1

Percentage Distribution of Major Losses

Type of losses Numerical Number Percentage
Seasonal 564 60
Actual 602 64
Probable 158 41
Chart 1
800
600 -
400+
200 1 -
0 T T f
Actual Seasonal Probable
Loss Loss Loss
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In preparing or filling the compensation claim form the project covered a wider geographic area comprising
a total of 72 villages (inside 39, outside 33) with 4513 claimants. The findings are presented by the
following charts.

Losses Inside the Project Area

The three broad categories of losses were again classified into nine sub-heads depending on their extent and
nature. The losses were thus further divided into:

(After page 28)
4. Forced Acquisition of Land;
5. Loss of Place of Residence and Homestead Land;

Loss of Trees, Plants and Crops;

Loss for Transfer in Residence/ Business;

Lands Detached from Acquired Land;

Infertility of Land, Erosion/Water Logging/Drainage;

10. Loss and Change in Profession;

11. Mental Sufferings; and

12. Other Losses including Right to Water, Fishery Property, Sound Environment.

MO oo Oy

Table 4. 2 and Chart 2 represents the different type of losses that occurred in the selected 39 villages inside
the CPP Project area. It reveals that the maximum numbers of losses were registered due to infertility of
land, erosion, and water logging, drainage. Land erosion was perhaps the most predictable and damaging of
all the losses. The social impacts of land erosion were immense. Entire villagers and their land remained
exposed of being swept into the rivers and they often became homeless or destitute. Due to unplanned
designing and regulation of water many areas inside the Project area were facing the problem of water
logging which led to environmental pollution and health hazard. About 35 percent people in the surveyed
villages lost their lands due to erosion, water logging and infertility of land.

In dry season the water flow in the main river Dhaleshwari, Pungli and Laohajung decreased and in some
cases there was no water in the river which compelled the people of the area to change their
intergenerational profession and they were living below the poverty level. 25% people most of them were
boatmen and fishermen, had either change, or lost their occupation. In these cases the FAP authority did not
provide any compensation to these affected people as per the legal system of compensation.

Among the 4513 PAPs, 919, i.e about 21%, people had lost their trees, plants and yields. The cause behind
this was that the existing embankment was either widened or new structure was constructed on the existing
one and most of the households in villages were just adjacent to the embankment.

The main objectives of CPP is to improve the agriculture through integrated water management system and
therefore in designing the Project the authority ought to have bear in mind avoiding acquiring cultivable
and homestead land. The Project findings showed that 24% people lost their cultivable land and 23%
people lost their homestead land.

The compensation system and the determination the value of land and other properties are cumbersome and
irregular. Poor record keeping and erratic registration of transfer of land in combination with deliberate
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attempts by the people to understate transfer values of the land often lead to under compensation. In our
study the total amount of loss occurred was Tk. 102,34.85,00 and these were the losses occurred mainly due
to land acquisition, trees, plants, yield loss, and occupational loss. In a very few cases the affected people
received compensation only for acquisition of land but the amount was inadequate. The amount received as
compensation was only Tk.17, 28,565 (seventeen lakh twenty thousand and five hundred and sixty five)

amounting only 1.69% of the total amount of losses™*.

In all the cases due to such negligence and refusal to pay compensation, people faced enormous mental
sufferings and pressure. The Manual of BELA included one item for compensating the mental damages that

FAP-20 caused to the PAPs.

Findings and Outcome

Table 4. 2

Type of Losses Number of

PAPs

Land acquisition/forced acquisition 1057
Homestead land 1014
Trees/plants/crops 919
Transfer in residence/business 30
Lands detached from acquired land 0
Infertility of land, erosion/ water logging drainage; 888
Loss and change in profession 1145
Mental sufferings; 1034
Other losses including right to water, fishery property, sound environment. 10

* CPP Progress report, 1997
Chart 2

Losses Sustained by the People Inside the Project Area

Losses inside the Project Area
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Losses Ouiside the Project Area
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The direct impact of flood control projects should be to improve the agricultural output in the area but the
findings of BELA was different. While identification of damage those sustained by the people outside the
project area were also considered that the CPP authority failed to appreciate. In this process, investigation
was conducted in 33 villages outside but adjacent to FAP-20 area. Table 4.3 and chart 3 represents the
damages sustained by the people in these villages. The nature of losses outside the project area was little
different from inside. The maximum losses occurred here was due to land erosion, water logging and
infertility of land. Though officially the authority acquired no land outside the project area BELA identified
198 cases where the embankment was made on some cultivable lands. These people were not even notified

before acquisition and they did not receive any compensation.
Table 4.3

Losses Sustained by the People Outside the Project Area

Type of Losses Number of PAPs
Land acquisition/forced acquisition 198
Homestead land =
Trees/plants/crops 707
Transfer in residence/business =
Lands detached from acquired land -
Infertility of land, erosion/ water logging drainage; 715
Loss and change in profession 209
Mental sufferings; 220
Other losses including right to water, fishery property and sound environment. 11
Chart 3
Losses Outside Project Area
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Chart 4: Comparison of Losses Between Inside and Outside the Project Area

Comparison of Losses Inside and Outside the
Project Area

2| Series1
B Series?2

No. of PAPs

Type of Losses

Impact at the Local Level

The first phase of the Project of BELA made striking efforts to aware people about their legal rights and
their enforcement through proper authorities. The affected villagers as well as other inhabitants of the
villages during the first phase of project implementation acquired significant knowledge about laws, their
legal rights and possible remedies.

Different aspects and diversity of the losses were examined and losses were calculated in monetary terms
following set rules and on scrutinising other available compensation guidelines like the JMBA. Information
about the socio-economic status of the PAPs including family structure, gender issues etc. were also
collected. This would help the researchers and the policy makers in obtaining gender specific information
to analyse the complex situation in their respective fields. Again, the information received while filing
compensation claims could provide gender-wise analysis and would help to take actions for improving the
status of women, a pre-requisite to economic development of the country. This is also crucial as the
discrimination against women was apparent in the compensation package and the implementation FAP-20
gave no special consideration as to its probable impact on women. However, with an increase in loss of
profession and income due to the implementation of the Project, women were reported to have in tortured
and subjected to other forms of cruelty.

The Project also made concerted efforts to sensitise the situation of the PAPs through articles, case studies
and press releases in national and local dailies.

For Impact of BELA’s Advocacy at the National Level, Please see Chapter VII
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CHAPTER V

ADVOCACY AT THE NATIONAL LEVEL
People’s Victory in the Court of Law

In the first phase of the Project of BELA, two different cases were filed in the High Court Division of the
Supreme Court challenging-

i the designing and implementation of the Project; and

i, the unlawful violation of the laws on compensation by the Project authorities.

The legal interventions before the judiciary brought in a two-fold victory of the attempts of BELA.
While the High Court verdicted in favour of people’s right to compensation, the Appellate Division
(AD), in a landmark judgment, addressed the thrush-old question of standing or right to sue. The
Judgment of the AD opened up the horizon of Public Interest Litigation (PIL) in the country implying
thereby an access to the judiciary of the millions who, due to various inability, remained unheard in the
process of justice. Organisations like BELA were, thus, allowed to pursue the claims of these
disadvantaged people, a decision that surely advanced the cause of justice.

The following is an attempt to present before the readers the main extracts of the judgment of the
Supreme Court.

i.  Public Interest Litigation: A New Era in Legal History

A Writ Petition (W.P. 998 of 1994) was filed by BELA in June’94 for asserting the lawful rights of the
people affected or likely to be affected by the unlawful implementation of the Flood Action Plan (FAP) in
the district of Tangail. The Petition was rejected by the High Court Division on 1 June'95 the ground that
BELA, not being aggrieved itself, had no right to sue on behalf of the people of Tanagil. In other words, as
petitioner BELA was not “person aggrieved” as strictly required under Article 102 of the Constitution and
thus had no standing or right to sue on behalf of others.

As per Article 102 (1) the High Court Division on the application of any person aggrieved, may give some
directions or orders to any person or authority, including any person performing any function in connection
with the affair of the Republic, as may be appropriate for the enforcement of any of the fundamental rights
conferred by part III of this constitution.

This has been a major obstacle in the legal administration of the country for individuals or organisations
that bona fide espouse the cause of others. The constitutional requirement of “person aggrieved™ has been a
threshold question in the development of public interest or social action litigation and Bangladesh had no
history of such activism by the civil society organisations. The rejection of the Petition of BELA led to a
systemic effort in opening up the horizon of PIL.

While an appeal was preferred before the AD of the Supreme Court against the judgement of the High
Court Division (C.A. No. 24 of 1995), a separate Petition (WP No. 1576 of 1994) was filed with the High
Court also in which an inhabitant of Tangail claiming himself to be affected by the Project volunteered to
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be the Petitioner. One Sikandar Ali mondol of village Gala under Tangail Sadar Police Station sought relief
on behalf of himself and the other PAPs.

The Verdict of the AD:

The AD in its historic judgement dated 25 July’97 granted standing to BELA. It involved into several
critical aspects of conslitutional interpretation and the judgement favoured the institution of PIL, a decision
extremely crucial in a country like ours where 65% of the people have no access to the judiciary. The
decision of the judiciary would allow voluntary socicties, representative organisations, trade unions, and
constitutional activists and individuals having no personal interest in a cause to test the validity of a law or
an action of a public official affecting the general people. In this landmark judgement, the AD took a farm
stand on the modern liberal trend of PIL leaving aside the traditional view of locus standi. It decided to
interpret the term ‘a person aggrieved’ with a progressive attitude and thus widened the Writ jurisdiction of
the High Court Division. Some extracts from the judgement of the AD may be of interest to the readers:

A group of pertinent, bona fide and well-recognised attributes and purposes in the area of
environment and having a provable, sincere, dedicated and ESTABLISHED status is asking for a
judicial review of certain activities under a flood action plan undertaken with foreign assistance on
the ground inter-alia of alleged environmental degradation and ecological imbalance and violation
of civil laws in certain areas of the district of Tangail. The question is, does it have sufficient
interest in the matter for standing under Article 1027

As to the locus standi of the petitioner-appellant it was stated that the appellant is the Secretary
General of Bangladesh Environmental Lawyers Association, shortly BELA, an association
registered under the Societies Registration Act, 1860. BELA has been active since 1991 as one of
the leading organisations in the field of environment, ecology and relevant matters of public
interest. It has studied policies, surveyed and examined legal, quasi-legal issues, institutional
aspects and traditional issues on environment and ecology and actively participated in many
government, non-government and independent national and regional/international activities and has
gained widespread recognition both at home and aboard. BELA being an Association of Lawyers
has been raising the legality of the FAP activities on all available occasions, especially as an invited
panel speaker in the Second Conference on the Flood Action Plan held at Dhaka in March, 1992,
BELA's questioning of the legality of FAP and FPCO evoked derogatory remarks from certain
quarters. BELA also received written complaints from a number of aggrieved people from Tangail
District seeking legal assistance and other supports after having been frustrated in pursuing their
own remedies with the FAP-20 authorities, human rights organisations, etc. The media has also
repeatedly published the adverse environmental and ecological impact of FAP-20 authorities,
human rights organisations, etc. As an environmentally concerned and active organisation BELA
responded to the complaints of the local people and conducted investigations at various times in
1992-93 in the FAP-20 areas. During the local inspection it was found that a significant number of
people of the project area were against the project. They alleged that they had no participation in the
project and that they were not willing to be the subject of an experiment risking their lives and
livelihood. The petitioner-appellant annexed copies of evidence of local complaints as Annexe-F
series.

Dr. Mohiuddin Farooque, learned Advocate appearing with the leave of the Court, himself argued
the appeal on behalf of the petitioner-appellant. He submits that the words “any person aggrieved”
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occurring in Article 102 of the Constitution have to be read in the context of the entire Constitution,
not in isolation. Article 102 is an institutional vehicle for ventilating the rights and duties under the
Constitution and not a mere procedural device. Article 38 of the Constitution confers on every
citizen the right to form association and BELA has been registered as an association under the
Societies Registration Act, 1860 with the aims and objects, inter alia, to organise legal measures to
protect environmentally sensitive and fragile ecosystems. BELA devoted its time, energy and
resources in studying the FAP project ever since its inception, meeting local people, listening to
their grievances and carrying a lot of research on their behalf to find out the legal and constitutional
infraction that FAP-20 has committed. In view of its dedicated commitment to prevent
environmental degradation it has acquired standing in its own right to represent the legal issues
involved in the project in the writ jurisdiction. It can claim a legal relationship with the Court in
pursuance of its declared aims and objects as the right to form an association also embraces the
right to pursue the association’s lawful objects as well. Dr. Farooque then referred to Article 21(1)
of the Constitution, which is as follows:

“21. (1) It is the duty of every citizen to observe the Constitution and the laws, to
maintain discipline, to perform public duties and to protect public property.”

In working to protect the environment, Dr. Farooque claimed to be performing his public duty
under the Constitution and the Professional Canon of Ethics for the Lawyers.

The Court went on:

“This is not to say that Article 102 has nationalised each person’s cause as every other person’s
cause. The traditional view remains true, valid and effective till today in so far as individuals rights
and individual infraction thereof are concerned. But when a public injury or public wrong or
infraction of a fundamental right affecting an indeterminate number people is involved it is not
necessary, in the scheme of our Constitution, that the multitude of individuals who has been
collectively wronged or injured or whose collective fundamental rights have been invaded are to
invoke the jurisdiction under Article 102 in a multitude of individual writ petitions, each
representing his own portion of concern. In so far as it concerns public wrong or public injury or
invasion of fundamental rights of an indeterminate number of people, any member of the public,
being a citizen, suffering the common injury or common invasion in common with others or any
citizen or an indigenous association, as distinguished from a local component of a foreign
organisation, espousing that particular cause is a person aggrieved and has the right to invoke the
jurisdiction under Article 102.

It is, therefore the cause that the citizen-applicant or the indigenous and native association espouses
which will determine whether applicant has the competency to claim a hearing or not. If he
espouses a purely individual cause, he is a person aggrieved if his own interests are affected. If he
espouses a public cause involving public wrong or public injury, he need not be personally affected.
The public wrong or injury is very much a primary concern of the Supreme Court, which in the
scheme of our Constitution for exercising the judicial power of the people.

The High Court Division will exercise some rules of caution in each case. It will see that the
applicant is in fact espousing a public cause, that his interest in the subject matter is real and not in
the interest of generating some publicity for himself or to create mere public sensation, that he is
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acting bona fide, that he is not a busybody or an inter-loper, that it is in the public interest to grant
him standing and that he is not acting for a collateral purpose to achieve a dubious goal, including
serving a foreign interest.

We hold therefore that the association-appellant was wrongly held by the High Court Division not
to be a “person aggrieved” in the facts and circumstances of the case and we hold further that the
appellant is “any person aggrieved” within the meaning of both Article 102 (10 and Article
102(2)(a) of the Constitution.

ii. FAP-20 be Implemented only in Compliance with Legal Provisions

On deciding on the issue of BELA's locus stand in bringing in W.P 998 of 1994, the AD directed a bench
of the High Court Division to decide on the merits of the case. This Petition along with the Petition filed by
Sikandar Ali mondol (1576 OF 1994) was heard analogous by a division bench of the High Court
comprising Mr. Justice Kazi Ebadul Hoque and Mr. Justice A.K. Badrul Huq on July 28, August 5 and
6 of 1997. The Judgement was given on 28-8-1997.

The following paragraphs of the Judgement appeared to be supportive of further activism to uphold the
legally recognised rights of the people.

In Writ Petition No. 998 of 1994, the petitioner is Dr. Mohiuddin Farooque, Secretary General,
"Bangladesh Environmental Lawyers association”, briefly, "BELA", a group of environmental
lawyers. "BELA" was registered under the Societies Registration Act, 1860. The petitioner has been
authorized by a resolution of the Executive Committee of "BELA" to represent the same and move
the High Court Division of the Supreme Court of Bangladesh under Article 102 of the Constitution.
Petitioner claims that "BELA" has been active since the year 1991 as one of the leading
organizations with documented and well recognized expertise and achievement in the field of
environment, ecology and relevant matters of public interest and "BELA" has developed itself into
an active and effective institution on environmental regulatory frame work with wide spread
recognition. Writ Petition No. 998 of 1994 has been initiated pro bono publico. Initially, the petition
was summarily rejected by the High Court Division on the ground of locus standi. The Appellate
Division has sent the matter to the High Court Division for hearing on merit after setting aside the
said order of rejection holding that the petitioner has locus standi to file and maintain the writ
petition.

In Writ Petition No. 1576 of 1994, the petitioner is Sekandar Ali Mondol, a farmer, living in the
village of Khaladbari under Police Station Tangail Sadar in the District of Tangail for generations
and owns small piece of ancestral land, part of which he uses as homestead and part for cultivation
for subsistence and cash earning of his family. The petitioner's land is under the process of
acquisition under 'FAP-20' project.

The Court verdicted:

From the materials on record and also the extract of speech made by the former Finance Minister
and the present Food and Agriculture Minister, it seems that the compatibility/viability/feasibility of
FAP-20"is not above question. Previous experience manifested that huge structural projects in the
water sector were executed and then left without adequate provisions for their maintenance and the
target achievements, hence, remained too far from realization. Since 1960. a huge fund had been
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spent on water development project like flood control and drainage project. Despite this, the
benefits have been much less than planned and projected. Embankment alignments were sometimes
poorly planned leading to failure and frequent retirements. The multiple use of embankments was
rarely taken into consideration at the planning stage. Drainage project suffers from severe drainage
congestion due to faulty hydrological assessments and the absence of an adequate drainage network
and the lack of proper maintenance after the construction of embankments. A common symptom of
drainage problem is public cut and these are often so serious that they compromise scheme viability.
In this context, it should not be lost sight of that most of the period, since the later part of the vear
1958, except for a short interregnum from the year 1972-75, the country was virtually under military
rule, sometimes open, sometimes concealed and bureaucracy ruling supreme and the people or their
representatives having no say in the planning or implementation of developmental programmes,
specially those for controlling flood problems. Since, there is democratic Government from the vear
1991, it is expected that people friendly developmental schemes. specially for controlling flood
problem, would be undertaken and implemented in accordance with the laws of the land. To
formulate policy is the affairs and business of the Government and Court cannot have any say in the
matter. Court can only see whether in the matter of implementation of any scheme, the laws of the
land have been violated or not.

It 1s submitted from the side of the petitioners that the natural and ecological changes that would
entail due to 'FAP-20' project will threaten and endanger two national archaeological resources
namely, the "Attia Mosque" and the "Kadim Hamdani Mosque" which are in the list of
archaeological resources and protected against misuse, destruction, damage, alteration, defacement,
mutilation etc. under the Antiquities Act, 1968 in the spirit of Article 24 of the Constitution.

Article 24 of the Constitution enshrines that state shall adopt measures for the protection against
disfigurement, damage or removal of all monuments, objects or places of special artistic or
historical importance or interest. The protection guaranteed under Article 24 of the Constitution to
protect the said Attia Mosque and Kadim Hamdani Mosque must be ensured and no damage,
whatsoever, must not be done to the said two historical Mosques.

It is vigorously canvassed from the side of the petitioners that 'FAP-20" project has raised severe
obvious criticisms regarding its environmental and ecological soundness and also committed
serious breaches of laws and the same cannot be described as a Developmental project. It is further
urged that 'FAP-20" activities is detrimental to the life and property of lacs of people and would
deprive the affected people of their "Right to Life" by destroying the natural habitat which are
protected under Article 31 and 32 of the Constitution and the Government also got no right to
conduct experiment on people's life, property and profession in the name of a project. The question
is whether state has a right to conduct experiment on people's life, property and profession
disregarding the existing laws of the land.

The right or power of a sovereign state to appropriate private property to particular use for the
purpose of promoting the general welfare is called, in America, "Eminent Domain". State necessity
or need for taking the particular property of a citizen is the very foundation for the exertion of the
power of "Eminent Domain". The term "Eminent Domain" was coined by Hugo Grotius in his
Treatise "De Jure Belliet Pacis" in 1625. Cooley in Constitutional Limitation Volume-II page-1110
states:
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"The definition implies that the purpose for which it may be exercised must not be a
mere private purpose. The right of Eminent Domain does not imply a right in the
sovereign power to take the property of one citizen and transfer it to another even
for a full compensation where the public interest will in no way be promoted by
such a transfer".

The said doctrine was adopted in the famous "Declaration of Rights of Man" after the French
Revolution that "the individual could be dispossessed of his property if the public interest so
required. This declaration even speaks in precise terms of "the public need”.

Law provides for paying just compensation for taking the property of a citizen for state necessity or
need in the exercise of power of "Eminent Domain". In United States of America Vs Iska W.
Carmack 329 U.S. 230-248 (91 Law Edition) of United States Supreme Court Report Page 209 it is
clearly posited that the Fifth Amendment postulates that private property cannot be taken for public
use without just compensation. The Supreme Court of United States thus stated:

"The Fifth Amendment to the Constitution says "nor shall private property be taken
for public use, without just compensation”. This is a tacit recognition of a pre-
existing power to take private property for public use, rather than a grant of new
power. It imposes on the Federal Government the obligation to pay just
compensation when it takes another's property for public use in accordance with the
federal sovereign power to appropriate it. Accordingly, when the Federal
Government thus takes for a federal public use the independently held and
controlled property of a state or of a local subdivision, the Federal Government
recognizes its obligation to pay just compensation for it and it is conceded in this
case that the Federal Government must pay just compensation for the land
condemned".

It must be borne in mind that the "Eminent Domain" is restricted or limited by the constitutional
fiats like Fundamental Rights guaranteed under the Constitution. 'FAP-20" is an experimental
project for controlling flood. In the event of undertaking of such experimental project, payment of
adequate and Just compensation to all the persons affected directly or indirectly or casually, are to
be ensured and all risks, damage, injuries etc. must be covered. Sufficient guarantee must be
integrated with the project from the initial stage and genuine people's participation of the affected
people must be ensured and that must not be a public show. "Eminent Domain" does not authorize
the state to act in contravention of the laws of the land in planning and implementing the project.
Strict adherence to the legal requirement must be ensured so that people within and outside the
project area do not suffer unlawfully. No person shall be deprived of his property except under the
law of the land; otherwise it would be subversive of the Fundamental principles of a democratic
Government and also contrary to the provisions and spirit of the Constitution.

It is significant to note here that the project called "Jamuna Multipurpose Bridge Project” has drawn
detailed procedure for re-settlement of the displaced and affected persons and perceived the same as
a developmental programme from the inception of the project. "Jamuna Multipurpose Bridge
Authority" had chalked out "Revised Re-settlement Action Plan", shortly, ' RRAP'". But in 'FAP-20
project, no plan by the authority for re-settlement/ re-housing of displaced and affected parsons
directly or indirectly or casually appears to have been under-taken. The people under the 'FAP-20'
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project got the fundamental right as enshrined under Article 31 of the Constitution to enjoy the
equal protection of law and to be treated in accordance with law. It need be stated again that no
property can be acquired and no people can be adversely affected in the name of developmental
project, here the 'FAP-20' project, without taking adequate measures against the adverse
consequences as well as the environmental and ecological damage.

The petitioners have alleged that environmental hazard; damage and ecological imbalance will be
caused by the activities of 'FAP-20'. In the case of Dr. Mohiuddin Farooque Vs. Bangladesh and
others being Civil Appeal No. 24 of 1995 arising out of judgement and order dated 18.8.1994
passed by the High Court Division in Writ Petition No. 998 of 1994, 49 DLR (AD) 1-1997 BLD
(AD) 1, AT.M. Afzal, C.J. has dwelt at length on the growing concern and global commitment to
protect and conserve environment irrespective of the locality where it is threatened. In the same case
B.B. Roy Chowdhury, J. observed-

"Articles 31 and 32 of our Constitution protect right to life as Fundamental Right. It
encompasses within its ambit, the protection and preservation of environment,
ecological balance, free from pollution of air and water, sanitation without which
life can hardly be enjoyed. Any act or omission contrary there to will be violative of
the said right to life".

Life cannot be sustained without its basic necessities such as food and shelter and it cannot, also, be
enjoyed fruitfully without and all facilities of health care, education and cultural enjoyment and all
the above requirements of life cannot be had without proper means of livelihood. In that context,
the question arose whether right to life includes right to livelihood. In the advanced economically
developed countries known as "Welfare State", Government provides social security benefits to the
citizens who have no means of livelihood due to unemployment and other reasons. The concept of
the Laissez faire of the Nineteenth century arose from a philosophy that general welfare is best
promoted when the intervention of the State in economic and social matters is kept to the lowest
possible minimum. The rise of the "Welfare State" proceeds from the political philosophy that the
greater economic and social good of the greater number requires greater intervention of the
Government and the adoption of public measures aimed at general economic and social welfare.

Article 21 of the Constitution of India is similar to Article 32 of our Constitution. Article 21 of the
Constitution of India enjoins- "No person shall be deprived of his life or personal liberty except
according to procedure established by law". The Indian Supreme Court in the case of Olga Tellis
and others Vs. Bombay Municipal Corporation and others, AIR 1986 SC 180, interpreted Article
21 of the Indian Constitution in the following terms: -

"The sweep of the right to life conferred by Art. 21 is wide and far-reaching. It does
not mean merely that life cannot be extinguished or taken away as, for example, by
the imposition and execution of the death sentence, except according to procedure

established by law. That is but one aspect of the right to life. An equally important ° ,_"f-' -'?_\Q\\
facet of that right is the right to livelihood because, no person can live without the .~ N,
means of living, that is, the means of livelihood. If the right to livelihood istnot i ~uv ’}
treated as a part of the constitutional right to life, the easiest way of depriving .a:!_r jf'?..,
person of his right to life would be to deprive him of his means of livelihood to the " =
point of abrogation. Such deprivation would not only denude the life of its effective. , 5 R 2
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content and meaningfulness but it would make life impossible to live. And yet, such
deprivation would not have to be in accordance with the procedure established by
law, 1f the right to livelihood is not regarded as a part of the right to life. That, which
alone makes it possible to live, leave aside what makes life liveable, must be
deemed to be an integral component of the right to life. Deprive a person of his right
to livelihood and you shall have deprived him of his life".

In our jurisdiction, this question as to the meaning of right to life was raised for the first time in the
case of Dr. Mohiuddin Farooque Vs. Bangladesh and others, 48 DLR HCD 438 to which one of us
(Kazi Ebadul Hoque, J.) was a party. In that case after discussing various decisions of different
jurisdictions specially of the Supreme Court of India it was held:

"Right to life is not only limited to the protection of life and limbs but extends to the
protection of health and strength of workers, their means of livelihood, enjoyment of
pollution-free water and air, bare necessaries of life, facilities for education,
development of children, maternity benefit, free movement, maintenance and
improvement of public health by creating and sustaining conditions congenial to
good health and ensuring quality of life consistent with human dignity".

In that case no question of deprivation of life for want of livelihood was involved. But in the mstant
cases before us, the question is whether right to life under Articles 31 and 32 of the Constitution
would be adversely affected by the deprivation of livelihood of the citizens. It has already been
noticed that section 28 of The Embankment and Drainage Act, 1952 provides for payment of
compensation for injuriously affecting certain rights of inhabitants upon which their livelihood
depends. This provision, thus, recognizes right to livelihood of the citizens of the country. In the
facts and circumstances of these two cases it is clear that livelihood of some inhabitants of 'FAP-20'
project area dependant on fishing would be adversely affected. We, thus, find that life of those
persons would, ultimately, be affected due to the deprivation of their such livelihood. So, we are of
this view that right to life under Articles 31 and 32 of the Constitution also includes right to
livelihood. Since, the aforestated provisions of law has provided for compensating such adverse
affect to the livelihood of the inhabitants of the 'FAP-20' project area, there is no question of
violation of Fundamental Right.

In a Pilot Project, although, positive targets are expected but that would not automatically over-rule
the potential of negative consequences or even failure of the project. Admittedly, 'FAP-20" is an
experimental project. In the case of Shehla Zia Vs. WAPDA, PLD 1994 (SC) 693, referred to from
the side of the petitioners, high tension electric wires and grid station near and over residences
created possibilities of electro-magnetic field injurious to human health. The Supreme Court of
Pakistan held:

"In this background if we consider the problem faced by us in this case, it seems
reasonable to take preventive and pre-cautionary measures straight away instead of
maintaining status-quo because there is no conclusive findings on the effects of
electro-magnetic field on human life. One should not wait for conclusive finding as
it may take ages to find out and therefore, measure should be taken to avoid any
possible danger and for that reason one should not go to scrap the entire scheme but
could make such adjustment, alterations or additions which may ensure safety and
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security or at least minimize the possible hazards (PP 710-711).”

The Compartmentalization Pilot Project, 'FAP-20', being an experimental project, precautionary
measures are needed to be integrated into the project to ensure that no citizen suffers damage from
an act of the authority save in accordance with law.

Turning now to the question how far the judiciary can intervene in such matter. In S.A.D.E. Smith's
"Constitutional and Administrative Law" Fourth Edition, Page 562 as referred to by Dr. Mohiuddin
Farooque, it is stated:

"Action taken by a public authority not only runs the risk of being ultra-vires in
substance but may in certain cases be ultra- vires in form: Certain powers are
exercisable only subject to procedural safeguards enshrined in the enabling statute.
The relevant Act may require that some person or organization be consulted before
action is taken or an order made, Notice of intention to act may have to be given in a
particular form or by a specified date. What happens if the procedure laid down 1s
not complied with by the authority? First the courts will classify the procedural or
formal requirement as mandatory or directory. If a requirement is merely directory
then substantial compliance with the procedure laid down will suffice to validate the
action; and in some cases even total non-compliance will not affect the validity of
what has been done. If a mandatory requirement is not observed then the act or
decision will be vitiated by the non-compliance with the statute. This does not mean
that the act or decision has no legal effect and can be ignored or treated as void. The
House of Lords has stressed that the use of such terms as void and avoidable has
little practical meaning in administrative law where the supervisory jurisdiction of
the High Court operates to ensure the proper exercise of powers by public
authorities. Non-compliance with a mandatory procedural requirement results in the
act or decision being susceptible to being quashed by the High Court which will
then make whatever order to the public authority if sees as appropriate to remedy the
unlawful action taken".

In this context, we like to quote a passage by his Lordship Mr. A'T.M. Afzal C.J. from a paper
under the Heading "Country Statement-Bangladesh” presented at the Regional Symposium on the
Role of Judiciary in Promoting the Rule of Law in the Area of Sustainable Development, Colombo,
Sri Lanka, 4-6 July, 1997:

"It is worth noting that many sectoral laws explicitly contain provisions to inform
local people about projects and to both invite and resolve objections raised. For
example, the 1927 Forest Act requires the inquiry and settlement of all private
claims when restrictions are to be imposed when the status of a public forest is
changed through re-classifying as a Reserved or Protected Forest. The 1920
Agricultural and Sanitary Improvement Act and the 1952 Embankment and
Drainage Act explicitly guarantee the rights of local populations and interest-
holding parties in proposed project areas to examine and raise objections to the
project being considered. Furthermore, neither legal rights nor interests can be
extinguished without appropriate compensation. Many of the adverse local, social
and environmental impacts induced by development projects could be avoided or
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minimized if the procedures of law were followed. Some laws contain inter sectoral
restrictions on development projects which are neither followed nor enforced. An
example of this is the Conservation of Fish Act, 1950 which provides in the
schedule a long list of rivers and their segments where no water control measure can
be undertaken. so that natural spawning and feeding grounds of fish remain
undisturbed. These examples prove that it is a tragedy when public agencies flout
their own laws and then chase the people for violating the law to justify the failures
of their so-called development projects. In such situations, judicial review of
administrative action would be effective in upholding rule of law".

Judicial review of the administrative action should be made where there is necessity for judicial
action and obligation. Such action must be taken in public interest. The purpose of Judicial review
is to ensure that the citizen of the country receives protection of law and the administrative action
comply with the norms of procedure set for it by laws of the land. Judicial Power is the "safest
possible safeguard” against abuse of power by administrative authority and the judiciary cannot be
deprived of the said power.

It has already been noticed that Article 31 of our Constitution gives the right to protection of law to
the life, liberty, property etc., Article 32 ensures that no one can be deprived of life and liberty
except in accordance with law and thus protects life from unlawful deprivation. Article 40 gives
every citizen right to enter upon lawful profession or occupation and Article 42 protects right to
property. The petitioner of each of the writ petitions alleges the violation of the Fundamental Rights
guaranteed under Articles 31, 32, 40 and 42 of the Constitution. All the above Fundamental Rights
are subject to law involved in the matter. In the event of violation of Fundamental Right or even any
violation of the law of the land, this Court under judicial review of the administrative action can
interfere with unlawful action taken by any administrative authority. It has, already, been noticed
that 'FAP-20" activities have been undertaken by the respondents in accordance with the law of the
land regarding the adoption and approval of the scheme but violations of some provisions of the law
of the land in implementing the project is found but the Fundamental Rights stated above do not
appear to have been violated.

Now, the question is whether this Court will declare the activities and implementation of 'FAP-20'
project to be without lawful authority for the alleged violation of some of the provisions of the afore
stated laws of the land.

From the materials on record it appears that 'FAP-20" project is a developmental project. although
experimental, aimed at controlling flood which regularly brings miseries to the people of the flood
prone areas of the district of Tangail specially during the rainy season of the year. A substantial
amount appears to have been spent and the project work has been started long before and also
partially, implemented. Success and not the failure of the project is expected. In the event of any
interference into the 'FAP-20" activities, the country will be deprived of the benefits expected to be
derived from the implementation of the scheme and also from getting foreign assistance in the
developmental work of the country and, in future, donor countries will be apprehensive in coming
up with foreign assistance in the wake of natural disaster. At the present stage of the
implementation of the project, it will be unpractical to stop the work and to undo the same. But in
implementing the project, the respondents, cannot with impunity, violate the provisions of laws of
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the land referred to and discussed above, We are of this considered view that FAP-20' project work

should be executed complying with the afore stated requirements of laws of the land.

In the facts and circumstances and having regard to the provisions of law, we propose to give some
directions to the respondents for strict compliance of the same in the greater public interest:

The respondents, thus, are directed

(a) to comply with the provisions and procedures contained in section 28, 30,
and 31 of The Embankment and Drainage Act, 1952 (East Bengal Act I of
1953).

(b) to comply with the provisions contained in Article 11(1)(c) of Bangladesh
Water and Power Development Boards Order, 1972 (President's Order No.
59 of 1972) for re-settlement and re-housing of persons actually displaced
from their residences by the execution of the scheme, that is, implementation
of 'FAP-20' Project,

(c) to secure the archaeological structure (site) of the 'Attia Mosque' and 'Kadim
Hamdani Mosque' falling within the 'FAP-20' Project area from any damage,
disfigurement, defacement and injury by the project activities.

and

(d) to ensure that no serious damage to the environment and ecology is caused
by FAP-20" activities.

Before parting with the matter, we are inclined to observe that the people of Bangladesh live with
flood and fight with flood for Centuries. The people of Bangladesh face the painful experience of
flood causing colossal damage to crops and properties. Faced with the peculiar geographic and
climatic situation, it becomes a difficult task to control flood and other catastrophes that fall on the
people of Bangladesh. Flood water come from outside, No action can be affective until the
upstream flow can be checked and controlled. Under the International Law, the upstream states got
a tremendous responsibility to play part in regulating and taking integrated approach in tackling
flood related hazards and the burden of the load of flood cannot be placed on Bangladesh alone.

Before concluding, we express our deep appreciation to Dr. Mohiuddin Farooque and his
Organization "Bangladesh Environmental Lawyers Association”, "(BELA)" who are championing
the cause of the public and the downtrodden people of the community, who as helpless citizens,
cannot ventilate their grievances before the courts of law and, also, making efforts to protect and
conserve the environment and ecology of the country and "BELA" is coming forward with Public
Interest litigation (PIL) before the courts of law.

In the result, both the Rules are made absolute-in-part. The respondents are allowed to execute and
implement the 'FAP-20' Project activities subject to the strict compliance with the directions made
above.
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CHAPTER VI

Next Step Forward

The FAP-20 aroused wide range sensitivity in various sectors including statutory bodies, non-governmental
organisations, external funding agencies and local people who all took their respective stand in various
angles. Issues like external support for such anti-people project were vehemently raised by social action
groups and the crucial factor of externality in so-called development activities addressed at both the
recipient and donor end. Amidst such wide sensation, planning for providing legal assistance to affected
people and designing a Project like this was quite courageous and challenging and without involving itself
mto any contradiction or debate, BELA has successfully completed the first phase and with a unique
advocacy has proved its stand in definite and clear terms.

During the first phase the basic groundwork for future action has been completed. The judgement in the
two cases and the outcome of the local level activities added new dimension to the persuasive efforts of
BELA in pressing for the realization of the rights of the PAPs who place strong confidence in BELA.

With support from ICCO and NOVIB, a second phase of the Project titled “Legal Assistance to the People
Affected by the FAP-20" is underway to pursue the claims submitted to the local administration and also to
submit new claims to bring in permanent changes in governance. It is expected that Phase Il would enable
BELA to carry forward and uphold the spirit of the Constitution and law through requiring public agencies
to manage public property on behalf of the people and in participation with the people.
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THE ACQUISITION AND REQUISITION OF IMMOVABLE PROPERTY
ORDINANCE, 1982
(With amendments up to 1994)
ACQUISITION

3. Publication of preliminary notice of acquisition of property:

Whenever it appears to the DC that any property in any locality is needed or likely to be needed for
any public purpose or in the public interests, he shall cause a notice to be published at convenient
places on or near the property in the prescribed form and manner stating that the property is
proposed to be acquired.

4. Objection against acquisition-

(1) Any person is interested in any property, which has been notified under Section 3 as being
needed or likely to be needed for a public purpose or in the public interests may, within 15 days
after the publication of the notice, object to the acquisition of the property.

(2) Every objection under sub sec. 1 shall be made to the DC in writing, and the DC shall give the
objector an opportunity of being heard either in person or by an agent and shall, after hearing all
such objections and after making such further inquiry, if any, as he thinks necessary, prepare a
report within thirty days following the expire of the period specified under sub sec. (1) containing
his opinion on the objections.

(3) The DC shall then-

a)  if the property exceeds fifty standard bighas of land, submit the record of the proceedings held
by him, together with his report, for the decision of the Govt.; and

b) if the property does not exceeds fifty standard bighas of land, submit the record of
proceedings held by him, together with his report for the decision of Divisional
Commissioner.

Provided that if no objection is raised within the period specified in sub sec. 1, the DC shall instead
of submitting the records of the proceedings to the Divisional Commissioner, make a decision
within ten days of the expire of the aforesaid period, or within such further period but not exceeding
thirty days, as the Divisional Commissioner permits on the request of the DC in writing, about the
accession of the property and such decision of the DC shall be final.

(5) Final decision regarding acquisition-

(1) The Govt. or as the case may be, Div. Commissioner shall after considering the report
submitted thereby the DC under sec. 4(3), shall make a decision about the acquisition of
property and such decision... shall be final.
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Provided that-

a)

b)

(2)

where the decision is to be made by the Divisional Commissioner it shall be made within
fifteen days from the date of submission of the report, or within such further time but not
exceeding one month he may think fit for reasons to be recorded by him in this behalf;

where decision is to be made within a period not exceeding ninety days from the date of
submission of the report.

When the Govt. the Divisional Commissioner or the DC, as the case may be, makes a
decision for acquisition of the property..., such decision shall be the conclusive evidence that
the property is needed for a public purpose or public interest.

6. Notice to persons interested-

(1)

(2)

4)

When the Govt.(DC, Div. Commissioner) has made a decision for acquisition of any
property... the DC shall cause public notice to be given in the prescribed manner at
convenient places on or nd4ar such property stating that the Govt. has decided to acquire the
property and intends to take possession thereof and the claims to compensation for all
interests in such property may be made to him.

Such notice shall state the particulars of the property to be acquired and taken possession of,
and shall require all persons interested in the property to appear personally or by agent before
the DC at a time not being earlier than fifteen days after the date of publication of the notice,
and place mentioned therein and to state the nature of their respective interests in the property
and the amount and particular of their claims to compensation for such interests.

The DC shall also serve notice to the same effect on the occupier...and on all persons known
or believed to be interested therein.

The DC may also, by notice require any such person to make or deliver to him at a time, not
being earlier than fifteen days after the date of service of notice, a statement containing the
name of every other person possessing any interest in the property or any part thereof as co-
sharer, mortgagee or otherwise and of the nature of such interest and profits if any, received or
receivable on account thereof.

7. Award of compensation by DC-

(1)

On the date so fixed, or on any other date to which the inquire has been adjourned, the Deputy
Commissioner shall proceed to enquire into the statement, if any, which any person has made
pursuant to a notice given under sec. 6 and into the value of the property at the date of the
publication of the notice under sec. 3 and into the respective interests of the persons claming
the compensation and shall make m an award of-

a) The compensation which in his opinion shall be allowed for the property; and

b) The apportionment of the said compensation among all the persons known or believed to be

interested in the property, of whom or of whose claims he has information.
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8. Matters to be considered in determining compensation-

(1) In determining the amount of the compensation to be awarded for any property to be acquired
under this part, the DC shall take into consideration-

a) the market value of the property at the date of publication of the notice under sec. 3:

Provided that in determining the market value The DC shall take into account the average value to
be calculated in the prescribed manner, of the properties of similar description and with similar
advantages in the vicinity during one year preceding the date of publication of the notice under sec.
=

10. Payment of compensation-

(1) On making an award under sec. 7, the DC shall, before taking possession of the property,
tender payment of the compensation awarded by him to the persons entitled thereto according
to the award and shall pay it to them within sixty days from the date of deposit by the
requiring person of the estimated amount of compensation under sec. 7(3) unless prevented by
someone. ..

10A. Payment of compensation to bargadar-

Notwithstanding..., when the property acquired under contains standing crops cultivated by
bargadar, such portion of compensation as may be determined by the DC for the crops shall be paid
to the bargadar in cash.

11. Acquisition and possession-

1)  When the compensation has been made or deemed to have been paid..., the property shall
stand acquired and vest absolutely in the Government free from all encumbrance and the DC
shall take possession thereof.

2) Immediately after the acquisition...a declaration by the DC in the prescribed form to the effect
shall be published in the official Gazette.

12. Abatement or revocation of acquisition proceedings-

1)  Notwithstanding anything contained in this Ordinance, where in any case the estimated
amount of the award of compensation has not been deposited by the requiring person for
acquisition of any property under sec. 5 within the period specified in sec. 7(4) all proceedings
in respect of such acquisition shall on the expire of that period stand abated and a declaration
to that effect shall be published in the official Gazette.

2) The DC with the prior approval of the Govt..... may by notification in the official Gazette,
revoke all proceedings in respect of acquisition of any property at the time before the
compensation of the compensation.

3)  When any compensation stand abated or revoked, the DC shall make an award determining
the amount of compensation due for the damage suffered by the owner in consequence of
proceeding thereunder and the cost reasonably incurred by him in the prosecution in the
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proceeding under this part relating to the said property and shall pay the compensation
accordingly.

17. Use of acquired property-

1) No property acquired shall, with the prior approval of the Govt. be used for purpose other than
the purpose for which it is acquired.

-2

If any requiring person uses any acquired property in contravention of the provision of the sub
sec. (1), or does not use it for the purpose for which it is acquired, he shall be liable to
surrender the property to the DC on being directed by him to do so.

28. Application to Arbitrator-

1)  Any persons interested who has not accepted any award madee by the DC may within forty
five days from the date of service of notice of the award make an application to the arbitrator
for rivision of the award together with the grounds of objection.

29. Notice of hearing-

The Arbitrator shall on receipt of an application, cause a notice specifying the date on which he will
proceed to hear the application and directing their appearance before him on trhat day, to be served
on the following persons namely:

a)  the applicant

b)  all persons interested in the objection
¢) the DC

d) the requiring persons

32. Form of award of arbitrator-

(2) Where the amount of compensation determined by the arbitrator is higher than the amount
specified in the award of DC an additional compensation at the rate of ten percent per annum on
such additional amount shall be payable till the amount is paid or offered for payment.

34. Appeal against the award of Arbitrator-
(1) An appeal shall lie to the Arbitration Appellate Tribunal constituted under this Act.
(4) A decision of the Arbitration Tribunal is final.

(5) Where the amount of compensation determined by the AAT is higher than the amount
specified in the award of the Arbitrator an additional compensation at the rate of ten percent
shall be payable till the amount is paid or offered for payment.

Provided that the compensation determined by the AAT in respect of each land owner shall not
exceed the amount specified in the award of the arbitrator more than ten percent.
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34A. Payment of additional compensation-

Where additional is required to be paid in pursuance of an award under this part, such compensation
shall be paid immediately after the said additional amount is deposited by the requiring persons
with the DC.

Provided that the requiring persons shall deposit the additional amount with the DC within one-
month from the date of receipt of notice in his behalf.

THE EAST BENGAL EMBANKMENT AND DRAINAGE ACT, 1952.
(East Bengal I of 1953)

This Act consolidate the laws relating to embankment and drainage and to make better provision for
the construction, maintenance, management, removal and control of embankments and water-
courses for the better drainage of lands and for their protection from floods, erosion or other damage
by water.

Sec.2 (ii)) Embankment includes every bank, dam, wall and dike made or used for excluding from or
for retaining water upon any land; every sluice, spur, groin, training wall, burner other work
annexed to, or portion of, any such embankment, and made or executed for the protection of any
such embankment or of any land from erosion or overflow by or of rivers, tides, waves or waters
and also all buildings intended for purpose of inspection or supervision, but does not include any ail
or ridge surrounding dividing a field or any public or private road;

3. In this act, unless there is anything repugnant in the subject or context, -

(11) "Embankment"” includes every bank, dam, wall and dyke made or used for excluding water from
of for retaining water upon any land; every sluice, spur, groyne, training wall, berm or other work
annexed to, or portion of, any such embankment; every bank, dam, dyke, wall, groyne or spur made
or executed for the protection of any such embankment or of any land from erosion or over flow by
or of rivers, tides, waves or water; and also all buildings intended for purposes of inspection and
supervision, but does not include any ail or ridge surrounding or dividing a field or any public or
private road;

(iv) "Land" includes interests in land and benefits arising out of land, and things attached to the
earth or permanently fastened to anything attached to the earth;

(v) "Owner", used in relation to a land, means a person who has a right, title or interest in that land,
and is either in actual possession of it or has an immediate right to actual possession thereof, and
includes his trustee, heirs, assigns, transferees and legal representatives, but does not include person
who, under the system generally known as adhi, barga or bhag, cultivates such land;

Provided that where any person is, under the terms of any contract between him and the
Government, liable to do any act or execute any work specified in Part II of this Act, for the benefit
of any area, such person shall be deemed to be the owner in relation to any land in such area and
shall be deemed to be in possession of such land;
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(vii) "Public embankment" means in embankment vested in or maintained by the Government;

(ix) "Water-course" includes a line of drainage, weir, culvert, pipe or other channel, whether natural
or artificial, for the passage of water.

4. (1) Every embankment, water-course and embanked tow-path maintained by the Government,
and all land, earth, pathways, gates, berms and hedges belonging to or forming part of, or standing
on, any such embankment or water-course shall vest in the Government.

(2) The embankments mentioned is Schedule A to this Act and every embankment and water-
course which may be restored to or included in such Schedule under section 37 or section 38 of this
Act, and every embanked tow-path as aforesaid. shall be held on behalf of the Government; and all
other public embankments and water-courses shall, subject to the provision of section 65, be held
by the Government on behalf of the persons interested in the lands to be protected or benefited by
such embankments or water-courses, and all moneys received on account of such lands shall be
credited to the cost of the construction and maintenance of such embankments and water-courses
respectively.

5. Except as otherwise provided in this Act, all plots or parcels of land which, before the
commencement of this Act, have been used for the purpose of obtaining earth or other materials for
the repair of any public embankment, water course or embanked tow-path as aforesaid, or which by
agreement have been substituted for such lands, shall be deemed to be at the disposal of the
Provincial Government for such purpose, without payment of compensation for the use or removal
of such earth or other materials. The Engineer may cause all such plots or parcels of land to be
ascertained, surveyed and demarcated.

7. Subject to the provisions of Part IIl, whenever it shall appear to the Engineer that any of the
following acts should be done or works (including any work of repair) executed, that is to say:-

(2) that any embankment which connects public embankments or forms by junction with them part
of a line of embankments or is necessary for the protection of the neighboring area, should be
repaired;

(3) that any embankment, or any obstruction of any kind, which endanger the stability of a public
embankment or the safety of any town or village, or which is likely to cause loss of property by
interfering with any water-course or with the general drainage or the flood drainage of any tract of
land, should be removed or altered;

(5) that any sluice or water-course should be made, or that any water-course should be altered for
the improvement of the public health, or for the protection of any village or cultivable land;

(6) that any road which interferes with the drainage of any tract of land should be altered or that any
water-course under or through such road should be constructed;

he shall prepare or cause to be prepared estimates of the cost of such works, including such
proportion of the establishment charges as may be chargeable to the works, in accordance with the
prescribed rules or as may be specially directed by the Government, together with such plans and
specifications of the same as may be required. He shall also prepare or cause to be prepared from
the survey map of the district, a map showing the boundaries of the lands likely to be benefited or
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affected by the said acts and works, and he shall issue a general notice of his intention to execute or
cause to be executed such works.

8. Such general notice shall be in the prescribed form stating, as far as possible, the prescribed
particulars of all lands which are likely to be affected by the proposed work and to be chargeable in
respect of the expenses of executing the same and shall be published in the prescribed manner. A
copy of the said estimates, specifications and plans together with a copy of the maps aforesaid, shall
be deposited in the office of the Engineer and shall be open to the inspection of any person
interested who shall be allowed to take copies thereof and to file objections, if any, against the
execution of the proposed work, within thirty days from the date of the publication of such notice.

10. (1) After holding on inquiry, the Engineer shall proceed as follows, that is to say,-

(a) if he considers that the proposed act or work or any modification of the same should not be done
or executed, or

(b) if he considers that the proposed act or work or any modification of the same should be done or
executed,

he shall record his decision to that effect and submit a report to the Irrigation Superintending
Engineer to whom he is subordinate.

11. Any person aggrieved by a decision of the Engineer under section 10 may, within thirty days
from the date of its announcement, prefer an appeal to the Irrigation superintending Engineer to
whom the Engineer is subordinate. After the expiry of the said period, the Irrigation Superintending
Engineer shall proceed to consider the report and the appeal, if any, and after making such further
inquiry, as he may deem necessary, may record an order confirming, modifying or reversing the
Engineer's decision and shall, as soon as possible, forward through the Chief Engineer of Irrigation,
the report submitted by the Engineer, together with his remarks or order on appeal, if any, for the
consideration of the Provincial Government.

12. On receipt of such report, the Provincial government shall proceed to consider the same and
shall pass such orders as it deems appropriate. Every order that the proposed work, or any
modification thereof, be done or executed shall be notified in the Official Gazette.

14. (1) Whenever an order shall have been passed in cases falling under clause (6) of section 7
directing that any road owned by a local authority, which interferes with the drainage of any tract of
land, be altered, or that any water course be constructed under or through such road, the Engineer
may require such authority to make such alteration or construct such water-course, and in the events
of its failing to comply with such requisition in such manner and within such time as the Engineer
may prescribe, the Engineer may cause the road to be altered or the water-course to be constructed
by the officers of the Government.

15. (1) (a) If any person desires that a bridge, culvert, syphon or sluice be made in any public
embankment for the purpose of drainage, or

(b) if, within any area which has been included in a notification under section, 6, any person desires
that any new embankment be erected, that any existing embankment be lengthened, enlarged,
repaired or removed, or that the line of any embankment be altered, or the any new water course be
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made, or that any water-course be obstructed or diverted, he may make an application in writing to
the Engineer.

(2) The application shall contain such particulars of the lands likely to be benefited or affected by
the work as may enable the engineer to judge of the advantage which may be derived from the
project.

(3) If it should appear to the Engineer that the work applied for is one which may be executed with
advantage, the procedure mentioned in the 7th and following sections of this Act shall be followed
in respect of the proposed work.

16. Whenever the Engineer shall be of opinion that the removal of any trees, houses, huts or other
buildings, situated between a public embankment and the river, is necessary, or that land is required
for widening an existing embanked tow-path, or for construction of a new embanked tow-path, he
shall make a report to that effect to the Collector of the district concerned, accompanied by a
detailed statement of the trees, houses, huts or other buildings to be removed or of the land required.
The Collector shall submit such report to the Government through the Commissioner of the
Division in order that proceedings may be taken for obtaining possession of such trees, houses, huts
and buildings or land in accordance with the provisions of the Land Acquisition Act, 1894, or other
law for the time being in force for the acquisition of land for public purpose.

18. The Engineer may make any repairs in and may do all acts necessary and proper for the
maintenance of, any public embankment, public water-course or any other work executed or taken
charge of under the provisions of this Act or of any previous similar Act.

19. (1) Whenever any person desires that a temporary road-way should be make over, or that
temporary water-course should be made through, any public embankment, or that a temporary dam
should be constructed in any embanked river or public water-course, he shall apply to the Engineer
or to any person appointed in that behalf by the Engineers.

(2) Such Engineer or person shall communicate the application with his opinion to the Irrigation
Superintending Engineer of the area concerned and shall await the Irrigation Superintending
Engineer's order in respect thereof, unless he thinks that there is special reason for the immediate
execution of the work, in which case he may execute the same or cause it to be executed without
waiting for the orders of the Irrigation Superintending Engineer.

20. Sluices constructed in any public embankment shall be opened or shut only by or with the
general or special permission of the Engineer or of the officer in the immediate charge of the
embankment, under such orders, either general or special, as he may receive from the Engineer.

21. (1) It shall be lawful for the Engineer, or any person whom he may authorize in writing in that
behalf, in order to carry out any of the purposes of this act, to enter upon and survey, and take levels
of any land; to dig or bore into the sub-soil; to do all other acts necessary to ascertain whether the
land is adapted to the purpose projected by such Engineer; to set out the boundaries of the land
proposed to be taken and the intended line of the work proposed to be made thereon; to mark such
levels, boundaries and line, by placing marks and cutting trenches; and, where otherwise the survey
cannot be completed or the levels taken, to cut down and clear away any part of any standing crop,
fence or jungle.
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Provided that the engineer or such person shall not enter into any building or upon any enclosed
courtyard or garden attached to a dwelling house without previously giving the occupier thereof at
least seven days' notice in writing of his intention to do so, except with the written consent of such
occupier.

(2) The Engineer or other person so authorized shall, at the time of such enquiry, tender payment for
all necessary damage to be done as aforesaid, and in case of dispute as to the sufficiency of the
amount so tendered, he shall at once refer the dispute to the Collector whose decision thereon shall
be final.

22. Whenever it deemed requisite to repair any embankment or water-course, or embanked tow-
path maintained by the Government, it shall be lawful for the Engineer, or any person authorized in
writing in that behalf, to enter in and upon the lands mentioned in section 5, and to take possession
of, appropriate and remove any earth or other material from such lands, and to use the same for the
purposes of such repairs.

23. When any such land is rendered permanently unfit for cultivation by any such act as aforesaid,
the Government shall, upon application for that purpose made by the owner thereof, acquire such
lands under the provisions of the Land Acquisition Act, 1894, or other law for the time being in
force for the acquisition of land for public purposes.

24. Whenever the Engineer shall be of opinion that any delay in the execution of any act or work
specified in section 7, would be attended with grade danger to life or property, he may forthwith
execute or cause to be execute such act or work:

Provided that he shall without delay prepare or cause to be prepared the estimates, specifications
and plans of such act or work together with a copy of the map as provide in section 7, and shall
cause general notice to be given that the act or work mentioned therein has already been
commenced; and thereupon such proceedings and inquiries shall be had as in and by Part II of this
Act are directed.

25. Whenever it may have been determined in the final order to be passed on any such enquiry that
anything done by the Engineer under the last preceding section was unnecessary, any person who
shall have sustained damage by the execution of such works shall receive compensation from the
Government to be assessed according to the provisions of contained in Part IV of this Act; and, on
receipt of any application to that effect by the Engineer from any person so affected, the land or the
embankments or drainage shall, so far as any alteration thereof shall appear to have been
unnecessary, be, at the expense of the Provincial Government, restored as nearly as possible to the
state in which they were when the Engineer commenced to act under the provisions of this Part.

27. Whenever, in the course of proceedings under this Act, save as hereinafter provided, it appears
that land 1s required for any of the purposes thereof, proceedings shall be forthwith taken for the
acquisition of such land in accordance with the provisions of the Land Acquisition Act, 1894, or
other law for the time being in force for the acquisition of land for public purposes.

28. Subject to the provisions of section 5, whenever any land other than land required or taken by
the Engineer, or any right of fishery, right of drainage, right to the use of water or other right of
property, shall, have been injuriously affected by any act done or any work executed under the due
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exercise of the powers of provisions of this Act, the person in whom such property or right is vested
may prefer a claim by petition to the Collector for compensation:

Provided that the refusal to execute any work for which application is made shall not be deemed to
be an act on account of which a claim for compensation can be preferred under this section.

30. When any such claim is made, proceedings shall be taken for determining the amount of
compensation, if any, which should be made and the person to whom the same should be payable,
as far as possible, in accordance with the provisions of the Land Acquisition Act, 1894, or other law
for the time being in force for the acquisition of land for public purposes.

31. In every such case which is referred to the judge and assessors or to arbitrators for the purpose
of determining whether any, and if so, what amount of compensation should be awarded, the judge
and assessors or the arbitrators-

(1)  shall take into consideration-

(a) the market-value of the property or right injuriously affected at the time when the act
was done or the work executed,

(b) the damage sustained by the claimant by reason of such act or work injuriously affecting
the property or right,

(c) the consequent diminution of the market-value of the property or right injuriously
affected when the act was done or the work executed, and

(d) whether any person has derived, or will derive, benefit from the act or work in respect of
which the compensation is claimed or from any work connected therewith, in which
case they shall set off the estimated value of such benefit, if any, against the
compensation which would otherwise be decreed to such person; but

(i1) shall not take into consideration-
(a) the degree of urgency which has led to the act or work being done or executed, and

(b) any damage sustained by the claimant, which if caused by a private person, would not in
any suit instituted against such person justify a decree for damages.

32. Notwithstanding anything contained in any other law for the time being in force, whenever any
land or earth from any land is required for the purposes of any works commenced in pursuance of
the provisions of section 24 or for the purposes of section 18 in cases where the Collector shall be
of opinion that proceedings for the acquisition of such land, according to the provisions of section
27, would cause delay, he shall cause a proclamation to be issued in the prescribed form giving
notice thereof at convenient places in the locality in which such land is situated, where upon, vest
absolutely in the Government, free from all incumbrance. The Collector may take actual possession
of the land as soon as it so vests in the Government.

33. Whenever any land vests in the Government under the provisions of the next preceding section,
the Collector shall cause a general notice to be issued in the prescribed form at convenient places on
or near the land so vested, stating that the Government shall take possession of the land, and that
claims to compensation for all interests in such lands shall be made to him.
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35. After service of such notices, proceedings shall be had and taken to determine the amount of
compensation to be payable in respect of such land, in accordance with the provisions of the Land
Acquisition Act, 1894, or any other law for the time being in force for the acquisition of land for
public purposes.

THE BANGLADESH WATER AND POWER DEVELOPMENT BOARDS ORDER, 1972.
(President’s Order No. 59 of 1972)
2. In this Order, unless there is anything repugnant in the subject or context,-

(c) "controlled station" means a power generating station declared as a controlled station under
clause (d) of Article 15;

(g) "power" includes hydraulic as well as thermal power, electrical energy, steam, gas or any other
power notified as such by the Government in the official Gazette;

(j) "undertaking” includes any business, project scheme, asset, right, power, authority and privilege
and any property movable and immovable, including land, building, work, machinery, cash or bank
balance, reserve fund, investments, and nay other right and interest in, or arising out of, such
property and any book of accounts, register, record and any other document of whatever nature
relating thereto.

3. (1) On the commencement of this Order, there shall be constituted, for carrying out the purposes
of this Order, two Boards-one to be called the Bangladesh Water Development Board and the other
to be called the Bangladesh Power Development Board.

4. (1) The Water Board shall consist of a Chairman and not more than five other members to be
appointed by the Government.

(1A) The Power Board shall consist of a Chairman and not more than six other members to be
appointed by the Government.

9.(1) The Water Board shall prepare, for the approval of the Government, a comprehensive plan for
the control of flood in, and the development and utilization of water resource of, Bangladesh.

(2) The Board shall have power to take up any work as contemplated in clause (3) or any other work
that may be transferred to it by the Government and to aisles levy thereof subject to the approval of
the Government.

(3) The Board may frame a scheme or schemes for the whole of Bangladesh or any part thereof
providing for all or any of the following matters, mainly :-

(a) construction of dams, barrages, reservoirs and other original works; irrigation, embankment and
drainage, bulk water supply to communities and recreational use of water resources;,

(b) flood control including water-shed management;

(c) prevention of salinity, water congestion and reclamation of land;
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(d) except within the limits of sea-ports, maintenance, improvement and extension of channels for
inland water transport, including dredging of channels, but excluding all such operations as may be
assigned by the Government to any other agency;

(e) regulation of channels to concentrate river flow for more efferent movement of water, silt and
sand, excluding all such operations as, in the opinion of the Government, may be carried out by any
other agency.

10. (1) The Power Board shall prepare, for the approval of the Government a comprehensive plan
for the development and utilization of power resources of Bangladesh.

(2) The Board shall have power to take up any work as contemplated in clause (3) or any other work
that may be transferred to it by the Government and to realize levy thereof subject to the approval of
the Government.

(3) The Board may frame a scheme or schemes for the whole of Bangladesh or any part thereof
providing for all or any of the following matters. namely:-

(a) generation, transmission and distribution of power;
(b) construction, maintenance and operation of power houses and grids.

(4) The Power Board may place wires, poles, wall brackets, stays, apparatus and appliances for the
transmission of electricity for the transmission of telegraphic or telephonic communications
necessary for the proper execution of a scheme.

11. (1) Every scheme prepared under clause (3) of Article 9 or clause (3) of Article 10 shall be
submitted, for approval, to the Government with the following information:-

(a)-a description of the scheme and the manner of its execution;

(b) an estimate of costs and benefits, the allocation of costs to the various purposes to be served by
the scheme and the amounts to be paid by the beneficiaries;

(c) a statement of proposal by the Board for the resettlement or rehousing, if necessary, of persons
likely to be displaced by the execution of the scheme.

(2) The Government may sanction or may refuse to sanction or may return for reconsideration any
scheme submitted to it under clause (1), or may call for such further details or information about the
scheme or may direct such further examination of the scheme as it may consider necessary.

12.(1) Any scheme framed by an agency in Bangladesh other than a Board in respect of any of the
matters enumerated in clause (3) of Article 9 or clause (3) of Article 10 shall, if its estimated cost
exceeds the amount to be prescribed by the Government, be submitted to the Government through
the board concerned and the Government may pass any of the orders contemplated by clause (2) of
Article 11.

(2) A board may, with the approval of the Government, undertake the execution of any scheme or
exercise technical supervision and administrative and financial control over the execution of any
scheme framed or sponsored by any agency in respect of the matters enumerated in clause (3) of
Article 9 or clause (3) of Article 10.
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14. Subject to the provisions of any other law for the time being in force, the Water Board-

(a) shall have control over the flow of water in all rivers and channels of Bangladesh subject to
private rights, and the under-ground water resources of any region of Bangladesh;

(b) may, with the approval of the Government, prescribe standards for the operation and
maintenance of all irrigation, embankment and drainage works;

(c) may, with the approval of the Government, prescribe simplification of methods of charges for
the supply of water and for standardization of the system of supply.

17. (1) Each Board may take such measures and exercise such powers as it considers necessary or
expedient for carrying out the purposes of this Order.

(2) without prejudice to the generality of the power conferred by clause (1), each Board may-

(a) under any work, incur any expenditure within the budget or any special allotment, procure plant,
machinery and materials required for its use and enter into and perform any such contracts as it may
consider necessary and expedient;

(b) acquire by purchase, lease, exchange or otherwise any land or interest in land or dispose of by
sale, lease, exchange or otherwise such land or any interest in such land;

(c) seek and obtain advice and assistance in the preparation or execution of a scheme from any local
authority or agency of the Government and such agency or authority shall give the advice and
assistance sought by the Board to the best of its ability, knowledge and judgment:

Provided that the Board shall pay the cost if such advice and assistance entails additional
expenditure to the local authority or the agency.

(3) The acquisition of any land or any interest in land for a Board under this Article or for any
scheme under this Order shall be deemed to be an acquisition for a public purpose within the
meaning of the Acquisition and Requisition of Immoveable Property Ordinance 1982 ...or any other
law for the time being in force, and the provisions of the said Act or law shall apply to all such
proceedings.

18. Without prejudice to the generality of the powers conferred by any other provision of this Order,
the Water Board may-

(a) control and operate the dredger fleet, its ancillary crafts, appurtenances and equipment including
launches, house boats, fuel and water bags, floating and shore workshops, pipe lines, pontoons,
pumps and other construction equipment belonging to the Government on such terms and
conditions as may be prescribed by the Government;

(b) direct the owner of any private land-
(1) to carry out measures for training of water courses passing through his land;
(i1) to undertake anti-erosion operations including conservation of forests and re-afforestation :

Provided that compensation shall be paid to persons affected by such direction in such manner as
may be prescribed;
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(c) restrict or prohibit, by general or special order, the clearing and breaking up of land in the
catchment area of any river:

Provided that compensation shall be paid to persons affected by such order in such manner as may
be prescribed:

(d) direct that any work which has been required to be done by any person under the two preceding
sub-clauses and which remains undone shall, after notice to such person and after consideration of
any objection raised by him, be executed by the Board and may specify the proportion in which the
risk and expenses of such work shall be borne by notice and after such enquiry as the Board
considers necessary, is held by the Board to be responsible for the execution of such work in whole
or part.

19. (1) The Chairman or any person authorized by him in writing may, after serving due notice to
the owner, enter upon and survey any land, erect pillars for the determination of intended line of
works, make boring and excavations, and do all other acts which may be necessary for the
preparation of any scheme:

Provided that when the affected place does not vest in the Board, the power conferred by this clause
shall be exercised in such manner as to cause the least interference with, and the least damage to,
the rights of the owner thereof.

(2) When any person enters upon any land in pursuance of clause (1), he shall, at the time of
entering or as soon thereafter as may be practicable, pay or tender payment for all necessary damage
to be done as aforesaid, and in case of dispute as to the sufficiency of the amount, so paid or
tendered, the dispute shall be referred to the Deputy Commissioner whose decision shall be final.

21. (1) As soon as any scheme has been carried out by a Board or at a latter date, the Board may
arrange by a written agreement with a local authority or other agency within whose jurisdiction any
particular area covered by the scheme lies to take over and maintain any of the works or services in
that area and, if the Board fails to obtain the assent of such local authority or other agency, it may
refer the matter to the Government, and the Government may give such directions to the local
authority or other agency as it may deem fit.

(2) The Government shall have the power to direct a Board to hand over any scheme to any agency
of the Government or a local authority:

Provided that the Government shall not direct the Power Board to hand over any power scheme
carried out by that Board.

22. (1) The Government may appoint such officers, advisers or consultants and other employees (o
serve under each Board as may be necessary for the efficient performance of the functions of such
Board on such terms and conditions as it may be determine.

26. The rates at which the Water Board shall sell water and the Power Board shall power shall be
so fixed as to provide for meeting the operating cost, interest charges and depreciation of assets, the
redemption at due time of loans other than those covered by depreciation, the payment of any tax
and a reasonable return or investment.
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THE DEVELOPMENT ACT, 1935.
(Bengal Act XVI of 1935)

An Act to provide for the development of lands in Bangladesh and to impose a levy in respect of
increased profits resulting from improvement works constructed by the Government.

2. In this Act, unless there is anything repugnant in the subject or context,-

(I) "agricultural lands" include lands used for the growing of vegetables and the like but does not
include fruit gardens, orchards or home-stead lands;

(4) "dead or decayed river" includes any river into which, or along any part of which, water has
ceased to flow as freely as it would have flowed if it had not been diverted or obstructed
whether owing to natural causes or as a result of interference by man, and includes also any
depression which at one time formed part of a riverbed but through which there is no longer
any perennial flow of water;

(5) "improvement work" means any work of improvement constructed before the 26th day of
March, 1971, by the government or constructed or proposed to be constructed after that date
by the Government which the Government has, by notification, declared to be an
improvement work for the purposes of this Act;

3. Whenever, in the opinion of the Government, any improvement work has increased or is likely to
increase the profits from the produce from any agricultural land, or to increase the outturn of such
produce, within any area, the Government may,by notification, declare its intention to impose an
improvement levy within that area.

17. (1) Any person may appeal within thirty days from the date of service of the notice under
section 14 or of a revised notice, if any, under sub-section (2) of section 15 or from the date of
republication of a statement under sub-section (1) of section 15, whichever is later, to the
Commissioner of the Division, on the ground that he has been wrongly shown in the statement as
liable to pay the improvement levy or that the amount shown in such statement as payable by him is
incorrect, and the decision of the Commissioner of the Division of such appeal shall, subject to the
provision of sub-section (2), be final.

(2) The Government may, on application made within thirty days from the date of the order of the
Commissioner of the Division, revise such order.

18. No objection shall be taken to the imposition of an improvement levy, nor shall the liability of
any person to pay the same be questioned, in any other manner than that provided in this Act.

24. (1) If, in the opinion of the Government if is desirable for the purpose of collecting information
regarding the outturn of produce from any agricultural land, the Government may, by general or
special order, authorize any officer and his servants and workmen, subject to rules made under this
Act, to enter upon any land and to do any acts necessary for the purpose of obtaining such
information:

Provided that no person shall enter into any building or upon any enclosed courtyard or garden
attached to a dwelling house (except with the consent of the occupier thereof) without previously
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giving such occupier at least seven days' notice in writing of his intention to do so,

(2) If, in the opinion of any officer authorized under sub-section (1), it is necessary to remove any
crop for the purpose of ascertaining, by weighment or otherwise, the amount of the produce
derived from any land, he may, subject to rules made under this Act, and after giving notice in
writing, forthwith take possession of any standing crop on such land or part thereof, and may
cause such crop to be cut and to be removed within such reasonable period as he may consider
necessary.

(3) In every case under sub-section (2), such officer shall offer to the persons interested
compensation for the standing crop cut and, subject to rules made under this Act, for any other
damage caused during the process of cutting and removal; and, if such offer is not accepted
the value of the crop cut and the amount of the damage so caused shall be assessed by the
collector in the prescribed manner.

28. (1) Within a notified area water may be supplied from a canal to any land notwithstanding the
fact that no application has been made under section 74 of the Irrigation Act, 1876.

(2) In any notified area specified by the Government, by notification, in this behalf any person by
whom an improvement levy is payable under section 10 shall, subject to the provisions of sub-
section (1) of section 27, be bound by any rules made under the Irrigation Act, 1876, for the time
being in force, as if he had presented an application under section 74 of the said Act and such
application had been granted.

29. Notwithstanding anything contained in the Irrigation Act, 1876, no person shall have a right to a
supply of water under that Act in a notified area within any period prescribed in this behalf.

33. (1) The Government may, from time to time, publish by notification a list of rivers or
depressions which it intends to declare to be dead or decayed rivers.

34. No person shall be entitled to claim any compensation under this or any other Act for any injury,
damage or loss caused by a deal or decayed river which has been revived as a result of an
improvement work, or by any other river into which it flows or spills, unless the injury, damage or
loss is such as would have rendered the Government liable to pay compensation had the river not
been revived.

Explanation.-A dead or decayed river is said to be revived when an increased volume of water is,
by any means whatsoever, caused to flow freely into or along any part of such dead or decayed
river.

35. Subject to the provisions of section 34, whenever-

(a) any damage is caused as a result of the prohibition, removal or modification of an obstruction
under section 31 or section 32, or

(b) any land or right of property is injuriously affected by any improvement work in respect of
which an improvement levy is imposed under this Act,

the person by whom any damage or loss is sustained shall not be entitled to claim any
compensation for such damage or loss under any other Act, but such person may, not later than six
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months after the first occurrence of the injury in respect of which the claim is preferred, prefer to the
Collector a claim for compensation.

36. (1) When a claim is preferred under section 35, the Collector shall, in the prescribed manner,
after such inquiry as he deems proper and after considering any representations which may be made
to him determine the amount of compensation, if any, which shall be granted.

(2) In determining whether any and, if so, what amount of compensation shall be granted, the
Collector shall be bound by the provisions of any rules made by the Government] under this Act
regulating the grant of compensation under this section.

THE AGRICULTURAL AND SANITARY IMPROVEMENT ACT, 1920
(Bengal Act VI of 1920)

An Act to consolidate and amend the law relating to the construction of drainage and other works
for the improvement of the agricultural and sanitary conditions of certain areas in Bangladesh.

2. In this Act, unless there is anything repugnant in the subject or context.-
(10) a "scheme" includes-

(a) asurvey and plans.

(b) estimates of the cost of the work involved in such scheme,
(c) adescription or map of the local area, and

(d) areport on the scheme;

(11) "tenant" means a person, whether resident or non-resident in the local area, who holds land or
premises for any purposes whatsoever under another person, and is, or but for a special contract
would be, liable to pay rent for that land or premises to that person, and includes any rent-free
holder or temporary occupant of land or premises.

3. Whenever an application is received by the Collector from a local authority or local authorities,
or any person, or person, recommending the undertaking of any work for the improvement, of for
the prevention of the deterioration, of the agricultural or sanitary condition of any area, or if the
Collector is himself of opinion that the undertaking of any such work is necessary, he shall cause
such inquiries as he may deem necessary to be made and shall thereafter consult the local authority
or local authorities concerned :

Provided that if after such inquiries, the Collector is satisfied that the proposed work will constitute
a minor scheme which is mainly agricultural in character, reference to any local authority shall not
be necessary but may be made if the Collector deems it desirable.

4. (1) On completion of the necessary inquiries and after consultation, when necessary, with the
local authority or local authorities, the Collector shall-

(a) if he considers that the proposed work should not be done, pass an order to that effect; or

(b) 1f he considers that the work proposed or modified should be done, take action as hereinafter
provided.
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(2) An appeal shall lie to the Commissioner against every order by the Collector under clause (a) of
sub-section (1) within thirty days of such order; and the decision of the Commissioner thereon shall
be final.

5. (1) Whenever it has been decided under section 4 to proceed with any work, the Collector shall
direct the Engineer to prepare a scheme.

(2) When the Engineer has prepared any such scheme. he shall forward it to the Collector, who
may, subject to such rules as may be prescribed in this behalf. make such modifications therein as
he may deem necessary.

6. As soon as possible after the receipt of the scheme, the Collector shall publish a notice in the
prescribed manner calling for objections or suggestions thereon by any local authorities, or person
interested, within such time as may be prescribed.

7. In the case of minor schemes, the collector shall, as soon as possible after the expiry of the period
fixed by the notice published under section 6, proceed in the prescribed manner to consider any
objections or suggestions received in regard to the scheme.

8. (1) The Collector may-
(a) reject the scheme referred to in section 7, or

(b) subject to such rules as may be prescribed in this behalf, accept it with such modifications as he
may deem necessary, and shall determine, in the prescribed manner, the method in which, and the
conditions subject to which, the cost of the work shall be financed and distributed.

(2) An appeal shall lie to the Commissioner against every order by the Collector under sub-section
(1) within thirty days of such order; and the decision of the Commissioner thereon shall be final.

9. In the case of major schemes, the Collector shall, as soon as possible after the receipt of the
scheme, in addition to the publication required by section 6, refer it to the Commissioner, and the
Commissioner shall forthwith appoint a committee, to be constituted in the prescribed manner. with
the collector as Chairman, representing the local authorities and the landowning, cultivating and
other interests of the area to which the scheme relates.

10. (1) On the expiry of the period fixed by the notice published under section 6, the committee
shall proceed in the prescribed manner to consider any objections or suggestions in regard to the
scheme received by the Collector, and may either accept the scheme with such modifications as it
may deem necessary, or reject it.

(2) Whenever a scheme has been accepted by the committee, it shall frame proposals, in the
prescribed manner, regarding the method in which, and the conditions subject to which, the cost of
the work shall be financed and distributed.

(3) An appeal shall lie to the Government against every order by the committee under sub-section
(1) or (2); within sixty days of such order.

11. When proceedings under section 10 have been completed, the committee shall forward the
scheme through the Commissioner to the Government, together with its proposals for financing and
distributing the cost thereof.
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12. The Government shall consider the scheme and proposals of the committee, together with any
appeals, which may have been received under section 10, sub-section (3), and may reject them or
accept them, with such modifications as they may consider necessary, and the order of the
Government thereon shall be final.

13. (1) As soon as possible after a scheme has been accepted under section 8, or section 12, the
Collector shall direct the Engineer to execute the work.

14.  The [Government] may, at the request of the Collector, acquire under the provisions of the
Acquisition and Requisition Immovable Property Ordinance, 1982 any land required for the
purpose of this Act.

“Land * in this section has the same meaning as in clause
(a) of section 3 of the Land Acquisition Act, 1894.

23. Whenever any land, other than land taken or acquired for the purpose of this Act, or any right of
fishery, right of drainage, right of the use of water, or other right of property, is injuriously affected
by any act done, or any work executed under this Act, the person in whom such property, or right is
vested may prefer a claim by petition to the Collector, for compensation;

Provided that the refusal to execute any work for which application is made, and the refusal of
permission to execute any work for the execution of which the permission of the Collector or any
other authority is required under this Act, shall not be deemed acts on account of which a claim for
compensation can be preferred under this section.

24. (1) No claim under section 23 shall be entertained which is made later than three years after the
completion of the work by which such right is injuriously affected.

(2) For the purposes of this section, the date of the completion of the work shall be the date of the
publication of the statement and particulars referred to in section 18, sub-section (2).

25. When any such claim is made, proceedings shall be taken with a view to determine the amount
of compensation, if any, which should be made and the person to whom the same should be
payable....

26. In any such case which is referred by the Collector to the Court for the purpose of determining
whether any, and, if so, what amount of compensation should be awarded, the Court shall take into
consideration-

First, the market value of the property or right injuriously affected at the time when the act was
done or the work executed;

Secondly, the damage sustained by the claimant by reason of such act or work injuriously affecting
the property or right;

Thirdly, the consequent diminution of the market value of the property or right injuriously affected
when the act was done or the work executed;

Fourthly, whether any person has derived, or will derive, benefit from the act or work in respect of
which the compensation is claimed or from any work connected therewith, in which case they shall



Annexure-B

set off the estimated value of such benefit. if any. against the compensation which would otherwise
be decreed to such person :

Provided that the Court shall not take into consideration-
First, the degree of urgency which has led to the act or work being done or executed:

Secondly, any damage sustained by the claimant, which, if caused by a private person, would not in
any suit instituted against such person justify a decree for damages.

28. All outlets and water-channels, natural or artificial, included in a scheme under this Act,
whether reconstructed, cleared, altered, enlarged, excavated or cut under this Act or not, and the
construction and maintenance of embankments and dams and works therein, or connected
therewith, shall be subject to the law for the time being in force regulating the construction and
maintenance of public embankments rivers, channels and outlets.

29. All lands which are taken, or acquired permanently under this Act for the purpose of a scheme,
and any work constructed under this Act, and all water-channels, embankments and dams included
within the scheme, whether reconstructed, cleared, altered, enlarged, excavated, or cut under this
Act, or not, shall be vested in the Collector on behalf of the Government, or subject to such
conditions as may be prescribed, in such local authority, or person as the Government, may by
general or special order, direct :

Provided that when the total cost of any work has been paid by any local authority, or person, the
said hands and works, including any water-channels, embankments and dams, shall, subject to such
conditions as may be prescribed, vest in such local authority, or person.

30. The local authority, or person in whom the lands, or works, water-channels, embankments, and
dams, arc vested shall be responsible for their maintenance, subject to such rules as may be
prescribed :

Provided that if the collector is satisfied that such maintenance is being neglected, or that it is
desirable, in the public interest, that such maintenance should be undertaken by the Government, he
shall report, through the Commissioner, to the Government, who may direct that the duty of
maintenance be undertaken by the Government.

32. (1) Any person who, without lawful authority, creates, or causes to be erected, any weir or other
obstruction in any outlet or water-channel, or cultivates the bed of a water channel, so as to obstruct
natural drainage, shall, upon conviction before a Magistrate, be liable to a penalty not exceeding
two hundred 1[Taka] for every such offence.

(2) It shall be in the discretion of such Magistrate to direct any such offender to remove or pay for
the entire cost of the removal of any such obstruction.

33. The Commissioner, the Collector, and a committee appointed under section 9 shall have all
such powers as are conferred on a Civil Court by the Code of Civil procedure, 1908, for the purpose
of compelling the attendance of witnesses and the production of evidence, and for the purpose of
examining witnesses in any inquiry, or appeal, as the case may be, which they may be empowered
to make or entertain under this Act.
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34. No proceeding under this Act shall be defeated or invalidated by reason of any defect or
omission in the publication or service of any notification, notice or order, unless material injury is
done to any person by such defect or omission.

THE IRRIGATION ACT, 1876
(Bengal Act III 1876)

2(3) “drainage work™ means any work in connected with a system of irrigation which has been or
may hereafter be made or improved by the Government for the purpose of the drainage of the
country, whether under the provisions of Part IV of this Act or otherwise, and includes escape-
channels from a canal, dams, wrirs, embankments, sluices, groins and other works connected
therewith, but does not include works for the removal of sewage from towns;

(4) “flood-embankment” means any embankment constructed or maintained by the Government in
connection with any system of irrigation-works for the protection of lands from inundation, or
which may be declared by the Government to be maintained in connection with any such system;
and includes all groins, spurs, dams and other protective works connected with such embankments;

4. Nothing contained in the Embankment and Drainage Act, 1952, shall apply to any canal or flood
embankment as defined in this Act.

6. Whenever it appears expedient to the Government that the water of any river or stream flowing
in a natural channel, or of any lake or other natural collection of still water, should be applied or
used by the government for the purpose of any existing or projected canal, the Government may,
by notification in the Official Gazette, declare that the said water will be so applied or used after
a day to be named in the said notification, not being earlier than three months from the date
thereof.

7. At any time after the day so named, any canal-Officer acting under the orders of the
Government in this behalf may enter on any land and remove any obstructions, and may close
channels, and do any other thing necessary for such application or use of the said water.

8. As soon as it is practicable after the issue of such notification, the Collector shall cause public
notice to be given at convenient places stating that the Government intends to apply or use the
said water as aforesaid, and that claims for compensation in respect of the matters mentioned in
section 11 May made before him.

A copy of section 11,12 and 13 shall be annexed to every such notice.

9. When any claim for compensation is made before the Collector in accordance with the last
preceding section, the Collector shall issue a notice requiring all persons interested in the matter
in respect of which compensation is claimed to appear personally or by agent before him at a time
and place therein mentioned (such time not being earlier than fifteen days after the date of
publication of the notice), and to state the nature of their respective interests in the property
affected, and the amount and particulars of their claims to compensation for such interests.

Collector shall also serve notice to the same effect on the occupier (if any) of the land entered on,
and on such persons known or believed to be interested in the matter in respect of which
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compensation is claimed, or to be entitled to act for persons so interested, as reside within his
district.

11. No compensation shall be awarded for any damage caused by
(a) stoppage or diminution of percolation or floods;
(b) (b) deterioration of climate or soil;

(c) stoppage of navigation, or of the means of rafting timber or watering cattle. But
compensation may be awarded in respect of any of the following matters:

(d) stoppage or diminution of supply of water through any natural channel to any defined
artificial channel. whether above or underground, in use at the date of the issue of the
notification under section 6:

(e) stoppage or diminution of supply of water to any work erected for purposes of profit on any
channel, whether natural or artificial, in use at the date of the said notification;

(f) stoppage or diminution of supply of water through any natural channel which has been used
for purpose of irrigation within the five years next before the date of the said notification;

(g) damage done in respect of any right to a water-course or the use of any water to which any
person is entitled under the Limitation Act, 1908 Part IV;

(h) any other substantial damage, not falling under any of the above clauses (a), (b) or (¢), and
caused by the exercise of the powers conferred by this Act, which is capable of being
ascertained and estimated at the time of compensation under this section, regard shall be
had to the diminution in the market value, at the time of awarding compensation of the
property in respect of which compensation is claimed; and, where such market value is not
ascertainable, the amount shall be reckoned at twelve times the amount of the diminution of
the annual net profits of such property, caused by the exercise of the powers conferred by
this Act.

12. If any supply of drinking-water is substantially deteriorated or diminished by any works
undertaken in accordance with a declaration made by the Government under section 6, the canal-
officer shall be bound to provide within convenient distance an adequate supply of good
drinking-water in lieu of that so deteriorated or diminished, and no person shall be entitled to
claim any further compensation in respect of the said deterioration or diminution.

19. Any person on whom notice may be served under the same last preceding section, and any
person interested in any property in respect of which such notice has been issued, may, within six
weeks of the service of such notice, apply to the Court stating his objection to the amount of
compensation as fixed by the Collector under the last preceding section, and the amount which be
claims as compensation.

On receipt of such application the Court shall proceed to determine the amount of compensation
to be paid on account of the claim and all other matters, as if a reference had been mad to it under
section 17.

28. Every tenant holding under an unexpired lease, or having a right of occupancy, who is in
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occupation of any land at the time when any stoppage or diminution of the supply in respect of
which compensation is allowed under section 11 takes place, may claim an abatement of the rent
previously payable by him for the said land, on the ground that the interruption reduces the value
of the holding.

37. In every case of entry upon any land or building under section 7, section 33, section 34 or
section 35, the canal-officer or person making the entry shall ascertain and record the nature of
any crop, tree, building or other property to which damage has been done, and the extent of the
damage done to any such property, and shall tender compensation to the proprietors or occupiers
for all damage done to the same by the entry or by any works executed.

If such tender is not accepted, the canal-officer shall refer the matter to the Collector, who shall
thereupon give notice in writing to the person interested in such land and to the canal-officer,
requiring them to attend before him, on a date to be fixed in the notice, for the purpose of making
inquiry as to the amount of compensation.

40. Whenever it appears to the Government that injury to the public health or public convenience,
or to any canal, or to any land for which irrigation from a canal is available, has arisen or may
arise from the obstruction of any river, stream or natural drainage-course, the Government may,
by notification published in the Official Gazette prohibit, within limits to be defined in such
notification, the formation of any such obstruction, or may within such limits, order the removal
or other modification of such obstruction.

Thereupon so much of the said river, stream or natural drainage-channel as is comprised within
such limits shall be held to be a drainage-work as defined in section 3.
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QUESTIONNAIRE
1. Identification of the affected person :
a) Name:
b)  Father/Husband’s Address :
c) Present
2. Number of family members : Male. . . . .. ... Female . . ..
3. Number of earning members : Male . ... .. ... Female . . .
4. Occupation of earning members : Present . ......... Past
5. Amount of total lands in possession (in acre) :
6. Amount of homestead lands in possession (in acre) :
7. Nature of losses incurred :  a) Actual
b) Seasonal
¢) Probable
8.  Type of damage sustained : a) Homestead land
b) Cultivable land
c¢) Trees/Plants & Crops
d) Occupational Loss
e) Water logging
f) Land erosion
g) Environment pollution
h) Others
9. Causes
BYi w sivgias s v Sk
BY o sremvan o s e
() Qg
R & v w3 03 o
€) = v sous u am s
10.  Amount of land loss a) Homeswadlamd: .. we oo oo wn smoon os
due to acquisition or others : b) Cultivableland . .. .................
11.  Amount of losses (in Taka) :
12.  Compensation realised (in Taka) :

Annexure-C-1
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